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[B-189029] 


Pay — Retired — Computation — Alternate Method — Public Law 


94—106 Effect 


Military retired pay is adjusted to reflect changes in the Consumer Price Index 
rather than changes in active duty pay rates, and as a result a “retired pay 
inversion” problem arose: service members who remained on active duty after 
becoming eligible for retirement were receiving less retired pay when they eventu- 
ally retired than they would have received if they had retired earlier. Subsection 
140la(f), title 10, U.S. Code, was adopted to alleviate that problem, and it 
authorizes an alternate method of calculating retired pay based not on a service 
member’s actual retirement but rather on his earlier eligibility for retirement. 


Pay—Retired—Effective Date—Uniform Retirement Date—Act— 


Public Law 94—106 Effect 


In computing retired pay under 10 U.S.C. 1401a(f), the date immediately pre- 
ceding an active duty basic pay rate change should generally be used as the 
earlier date of voluntary retirement eligibility, since this will normally result in 
a computation most favorable to the service member concerned. Under the uni- 
form Retirement Date Act, 5 U.S.C. 8301, the hypothetical earlier retirement 
would have become effective on the first day of the following month, but retired 
pay could be computed on the basis of retirement eligibility on the date immedi- 
ately preceding the active duty pay rate change. 


Pay—Retired—Computation—Uniform Retirement Date Act— 
Public Law 94—106 Effect—Navy, Marine and Public Health Serv- 
ice Officers 


Since the Uniform Retirement Date Act, 5 U.S.C. 8301, generally provides for 
retirements to become effective on the first day of a month, language contained 
in certain provisions of law authorizing the voluntary retirement of Navy, Marine 
Corps, and Public Health Service officers also providing for retirement on the 
first day of a month may be regarded as a surplusage insofar as retired pay 
computations under 10 U.S.C. 1401a(f) are concerned. Hence, those officers may 
have their retired pay computed under 10 U.S.C. 1401a(f) in the same manner 
as other service members, i.e., on the basis of retirement eligibility on the date 


immediately preceding an active duty pay rate change. 
Pay—Retired—Grade, Rank, etc. at Retirement—Three and Four 
Star General Officers—Time-in-Grade Restrictions—Public Law 
94—106 Effect 


Where an Army or Air Force officer is retired in the grade of lieutenant general 
or general under 10 U.S.C. 3962 or 8962, the time-in-grade restrictions in 10 
U.S.0. 3963 or 8963 do not apply in selecting an earlier hypothetical retirement 
date for retired pay computation pursuant to 10 U.S.C, 1401a(f). 


Matter of: Department of Defense Military Pay and Allowance Com- 
mittee Action No. 544, September 2, 1980: 

This action is in response to a request from the Assistant Secretary 
of Defense (Comptroller) for a decision concerning the computation 
of retired pay of members of the Armed Forces under subsection 
1401a(f) of title 10, United States Code (1976), in the circumstances 
described in Department of Defense Military Pay and Allowance 
Committee Action No. 544, enclosed with the submission. The discus- 
sion in the Committee Action indicates that certain questions have 
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arisen with respect to the date of retirement eligibility to be used 
as the basis for computing military retired pay under that provision 
of law as the result of the decision rendered by our Office in Matter 
of Lieutenant General William B. Fulton, USA, Retired, B-189029, 
November 2, 1977. 


Background 


Section 1401a of title 10, United States Code, in general directs that 
military retired pay be adjusted to reflect changes in the Consumer 
Price Index rather than changes in active duty basic pay rates. Sub- 
section 1401a(f) was added as an amendment to 10 U.S.C. 1401a by 
section 806 of the Department of Defense Appropriation Authoriza- 
tion Act, 1976, Public Law 94-106, October 7, 1975, 89 Stat. 538-539, 
commonly referred to as the “Tower Amendment.” That subsection 
reads as follows: 


(f) Notwithstanding any other provision of law, the monthly retired or re- 
tainer pay of a member or a former member of an armed force who initially 
became entitled to that pay on or after January 1, 1971, may not be less than 
the monthly retired or retainer pay to which he would be entitled if he had 
become entitled to retired or retainer pay at an earlier date, adjusted to reflect 
any applicable increases in such pay under this section. In computing the 
amount of retired or retainer pay to which such a member would have been 
entitled on that earlier date, the computation shall, subject to subsection (e) 
of this section, be based on his grade, length of service, and the rate of basic 
pay applicable to him at that time. This subsection. does not authorize any 
increase in the monthly retired or retainer pay to which a member was entitled 
for any period prior to the effective date of this subsection. 


Subsection 1401a(f) was adopted in order to alleviate the so-called 
“retired pay inversion” problem, which was created by the fact that 
for several years upward cost-of-living adjustments of retired and 
retainer pay under 10 U.S.C, 1401a had occurred in greater amounts 
and at greater frequency than increases in active duty military basic 
pay. The result of this was that many of those who remained on active 
duty after becoming eligible for retirement were losing considerable 
retirement pay. The amendment adding subsection 1401a(f) was in- 
tended to provide an alternate method of calculating retired pay or 
retainer pay. The computation of a member’s retired pay under the 
alternate method provided by 10 U.S.C. 1401a(f) is necessarily some- 
what complex; it essentially involves calculating the maximum 
amount of retired pay based not on the member’s actual retirement but 
rather on his earlier eligibility for retirement. See 56 Comp. Gen. 740 
(1977). 

The decision mentioned in the Committee Action, Matter of Lieu- 
tenant General William B. Fulton, USA, Retired, B-189029, supra, 
concerned the computation of the retired pay of an Army officer who 
was retired upon his request on April 1, 1977, under 10 U.S.C. 3918 
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(1976) on the basis of his having completed more than 34 years of 
creditable service. He was retired in the grade of lieutenant general 
(O-9) under the authority of 10 U.S.C. 3962(a) (1976). That statu- 
tory provision authorizes certain general officers of the Army who 
have served in a position of importance and responsibility to be re- 
tired in the highest grade held “at any time” on the active list, in the 
discretion of the President and with the advice and consent of the 
Senate. 

General Fulton’s retired pay entitlement computed on the basis of 
his actual retirement as a lieutenant general (O-9) on April 1, 1977, 
was less than the monthly retired pay to which he would have been 
entitled if he had retired at an earlier date, due to the effects of the 
“retired pay inversion” problem previously described. He ‘had been 
promoted from the grade.of major general (O-8) to that of lieutenant 
general (O-9) on September 1, 1975, and his maximum retired pay 
under 10 U.S.C. 1401a(f) resulted from a computation based on his 
retirement eligibility as a lieutenant general (O-9) on or after Sep- 
tember 1, 1975, but before October 1, 1975 (the date of the 1975 mili- 
tary active duty basic pay rate change). In the alternative, if that 
computation could not have been used, his maximum retired pay rate 
under 10 U.S.C. 1401a(f) would have to have been computed on the 
basis of his retirement as a major general (O-8) on September 1, 1974. 
We were asked to render a decision on the question of whether Gen- 
eral Fulton could have been eligible to retire as a lieutenant general 
(O-9) on or after September 1, 1975, but before October 1, 1975, for 
purposes of computing his*retired pay under 10 U.S.C. 1401a(f) at 
the higher of the two rates. 

In our November 2, 1977 decision in the matter, we expressed the 
view that General Fulton could not have been retired as a lieutenant 
general (O-9) on September 1, 1975, the same day that he was pro- 
moted to that grade on the active list. However, we also expressed the 
‘view that he could have been eligible for retirement at some later time 
during the month of September 1975 in that grade. In that case, we 
said, the Uniform Retirement Date Act, 5 U.S.C. 8301 (1976), would 
be applicable. That act provides: 

(a) Except as otherwise specifically provided by this title or other statute, 
retirement authorized by statute is effective on the first day of the month follow- 
ing the month in which retirement would otherwise be effective. 

(b) Notwithstanding subsection (a) of this section, the rate of active or 


retired pay or allowance is computed as of the date retirement would have 
occurred but for subsection (a) of this section. 


We said that if General Fulton had been retired during September 
1975, under subsection (a) of the Uniform Retirement Date Act his ef- 
fective retirement date would have been October 1, 1975. We eoncluded, 
however, that under:subsection (b)»of the act. retired pay could be 
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computed on the basis of his eligibility for retirement sometime during 
the period September 2-September 30, 1975, if the resulting computa- 
tion under 10 U.S.C. 1401a(f) would be most favorable to him. 

As indicated, our decision in General Fulton’s case has given rise 
to questions concerning the date of retirement eligibility to be used 
generally under 10 U.S.C. 1401a(f). In the Committee Action, three 
specific questions have been presented regarding the application of the 
decision : 


I. The Day Before the Date of an Active Duty Basic Pay Rate Change 
Should Generally be Used as the Earlier Day of Voluntary Re- 
tirement Eligibility in Computing Retired Pay Under 10 U.S.C. 
1401a(f) 


Since October 1, 1972, military active duty basic pay rate increases 
have in each year occurred only on the first day of October. In the 
submission it is stated that because subsection (a) of the Uniform 
Retirement Date Act specifically provides for retirement on the first 
day of the month following the month in which retirement would be 
effective, except as provided by other statute, September 1 is generally 
now being used as the hypothetical earlier voluntary retirement date 
for members affected by 10 U.S.C. 1041a(f), since it is the latest effec- 
tive retirement date a member may have prior to an active duty pay 
increase on October 1. Thus, currently retired pay computation under 
10 U.S.C. 1401a(f) is usually based on the member’s grade and length 
of service on the first day of September in any given year the member 
would have been eligible to retire prior to the year of his actual 
retirement. 

In the submission it is further stated, however, that in light of the 
decision in Fulton, supra, it appears that September 30 should gen- 
erally be used for the earlier time of voluntary retirement eligibility 
in computing retired pay under 10 U.S.C. 1401a(f). Use of September 
30 would be based on subsection (b) of the Uniform Retirement Date 
Act, which specifies the rate allowed when qualification for retirement 
is met, rather than subsection (a) of that act, which sets the effective 
retirement date. It is observed that if determination of the time of the 
hypothetical earlier retirement under 10 U.S.C. 1401a(f) should be 
based on the date qualifications for retirement are met for retirement 
as provided by each retirement statute, then the earlier date for com- 
putation purposes should be at the end of September to cover any 
member who had a change of status during September of any year sub- 
sequent to 1971. 
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Based on the foregoing, the first question presented in the submission 
is: 

1. Does Comptroller General Decision B-189029, dated 2 November 1977, apply 
to all military retirees affected by 10 USC 1401la(f) with regard to the com- 


putation of pay on an earlier retirement date? If so, what date should be used 
for computation purposes without regard to 5 USC 8301(a) ? 


The principles of the November 2, 1977 decision pertaining to re- 
tired pay computation based on earlier retirement eligibility under 
10 U.S.C. 1401a(f) in the case of General Fulton should be for appli- 
cation to other service members effected by the “retired pay inversion” 
problem. That-is, if a member’s retired. pay based on his actual retire- 
ment is less than his entitlements based on some hypothetical earlier 
voluntary retirement, determination of the time of the earlier retire- 
ment eligibility for pay computation purposes under 10 U.S.C. 
1401a(f) may be based on the date qualifications for retirement were 
met for retirement as provided by each retirement statute, notwith- 
standing that the earliest effective date of such hypothetical retire- 
ment would have been the first day of the following month, if the 
resulting computation is most favorable to the member concerned. 

It follows that September 30 (rather than September 1) should gen- 
erally be used as the hypothetical earlier time of voluntary retire- 
ment in computing retired pay under 10 U.S.C. 1401a(f), for the 
reason stated in the submission, i.e., to cover retired personnel who, 
Jike General Fulton, may have had a change of status during Sep- 
tember of any year subsequent to 1971. It appears that the retirees 
affected would be those who during the month of September in any 
year after 1971 received either (1) a promotion, (2) a pay increase 
based on longevity of service, or (3) a 214 percent increase in their 
retired pay multiplied by completing more than 6 months of an addi- 
tional year of creditable service. 

The use of September 30 as the earlier voluntary retirement. eligi- 
bility date for years prior to the time of actual retirement in comput- 
ing retired pay under 10 U.S.C. 1401a(f) would not, of course, be 
most favorable in the case of every member affected by the “retired 
pay inversion” problem. For example, if a member was not promoted 
but instead reduced in grade during the month of September, it would 
appear that the use of a retirement eligibility date earlier than Sep- 
tember 30 would be more favorable to the member in computing his 
retired pay under 10 U.S.C. 1401a(f). See 56 Comp. Gen. 740, 741- 
7438, supra. 

Moreover, it is to be noted that while there have been active duty 
military basic pay increases on October 1, 1972, and on the first day 
of October in every year since then, prior to October 1, 1972, active 
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duty basic pay increases had occurred on the first day of other months. 
Also, in the future, changes in active duty basic pay rates may not 
all necessarily fall on the first of October. Thus, while September 30 
should ordinarily be used under 10 U.S.C. 1401a(f) as the hypo- 
thetical earlier time of voluntary retirement for years in which an 
active duty basic pay increase occurred on the first day of October, 
the more general rule for application is that the day before the date 
of an active duty basic pay rate change is ordinarily to be used as 
the earlier day of voluntary retirement eligibility in computing 
retired pay under 10 U.S.C. 1401a(f). 

In conclusion the principles of our decision B-189029, November 2, 
1977, are for general application to retired personnel affected by 10 
U.S.C. 1401a(f). Hence, the day before the date of an active duty 
basic pay rate change should be used as the earlier day of voluntary 
retirement eligibility in computing retired pay under 10 U.S.C. 
1401a(f), if the resulting computation is most favorable to the mem- 
ber concerned. The first question is answered accordingly. 


II. Army and Air Force Generals and Lieutenant Generals 


In the submission it is further noted that 10 U.S.C. 3961 (1976) 
and 10 U.S.C. 8961 (1976), governing the retired grade of Army and 
Air Force members, impose a general requirement that a regular 
member (unless retired for disability, or unless entitled to a higher 
grade under another provision of law) must retire in the regular 
grade that is held on the retirement date. The highest regular grade for 
Army and Air Force members is major general (O-8), as prescribed 
in 10 U.S.C. 3281 (1976) and 10 U.S.C, 8281 (1976). It is also noted 
that 10 U.S.C. 3963 (1976) and 10 U.S.C. 8963 (1976) stipulate that 
regular Army and Air Force commissioned officers may retire in the 
highest temporary grade in which they served on active duty satisfac- 
torily provided it was held for a minimum of 6 months. 

It is said that a question has arisen as to whether the 6-month 
time-in-grade requirement of 10 U.S.C. 3963 and 8963 is negated for 
all three- and four-star Army and Air Force general officers (i.e., 
lieutenant general (O-9) and general (O-10) by our earlier decision 
concerning General Fulton, or whether the situation of General Ful- 
ton was unique and not equally applicable to the retirement of all 
three- and four-star general officers of the Army and Air Force. 

Based on the foregoing, the second question presented in the sub- 
mission is: 


2. Do the provisions of B-189029 apply to all three and four star General 
Officers without regard to the requirements in 10 USC 3961, 10 USC 8961, and 
10 USC 3963, 10 USC 8963? 
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As previously indicated, General Fulton was retired in the three- 
star grade of lieutenant general (O-9) pursuant to 10 U.S.C. 3962, 
which authorizes certain general officers of the Army who have served 
in a position of importance and responsibility to. be retired in the 
highest grade held “at any time” on the active list, in the discretion 
of the President and with the advice and consent of the Senate. Hence, 
we concluded that a hypothetical time of retirement eligibility in the 
grade of lieutenant general (O-9) could be established for him, for 
purposes of computing his retired pay under 10 U.S.C. 1401a(f), “at 
any time”.after his September 1, 1975 promotion from major general 
to lieutenant general on the active list. 

It is our view that in.computing retired pay pursuant to 10 U.S.C. 
1401a(f) for those officers retired in grades O-9 and O-10-upon rec- 
ommendation by the President and with the advice and consent of the 
Senate, the time-in-grade requirements of 10 U.S.C. 3963 and 8963 
do not apply. Therefore, as was held in the Fulton case, when a mem- 
ber is retired in the O-9 or O-10 grade, in selecting an earlier more 
advantageous ‘date for computing his retired pay under section 
1401a(f), the O-9 or O-10 grade may be used in the computation, 
provided of course, that the member was serving in that grade at the 
earlier date selected. 

Question 2 is answered accordingly. 


III. The Date to be Used as the Earlier Time of Voluntary Retirement 
Eligibility in the Computation of Retired Pay Under 10 U.S.C. 
1/01a(f) 


Provisions of law authorizing the voluntary retirement of members 
of the uniformed services generally do not contain specific language 
providing that the effective date of retirement will occur on the first 
day of a month or at any other particular time. This includes the 
voluntary retirement of commissioned officers of the Army, Air Force, 
Coast Guard, and National Oceanic and Atmospheric Administration 
on the basis of their having completed:20 years of active service. See 
10 U.S.C. 3911, 8911 (1976); 14 U.S.C. 291 (1976); and 33 U.S.C. 
853-1 (1976). In our answer to the first question presented in the sub- 
mission, we indicated that in computing retired pay under 10 U.S.C. 
1401a(f) it is permissible to use the day before the time of an active 
duty. basic pay increase, as the date of voluntary earlier retirement 
eligibility for such service members. As was mentioned, under sub- 
section (a) of the Uniform Retirement Date Act, 5 U.S.C. 8301, the 
effective date of such hypothetical earlier retirement would be the 
first day of the following month, but under subsection (b) of that 
act the retired pay could be computed on the basis of retirement 
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eligibility on the date before the new active duty pay rates became 
effective, if the resulting computation would be most beneficial to the 
member concerned. 

The third question presented in the submission is: 


4%. Would the same date apply for those members eligibile to retire only under 
a law which specifically provides for retirement on the first day of a month? 


We understand that this question concerns a provision of law au- 
thorizing the voluntary retirement of Navy and Marine Corps offi- 
cers who apply for retirement after completing more than 20 years 
active service, 10 U.S.C. 63828 (1976). Subsection 6323(a) provides as 
follows: 


(a) An officer of the Navy or the Marine Corps who applies for retirement 
after completing more than 20 years of active service, of which at least 10 years 
was service as a commissioned officer, may, in the discretion of the President, 
be retired on the first day of any month designated by the President. 


This statutory language is derived from the act of February 21, 
1946, Public Law 305 of the 79th Congress, 60 Stat. 26, which for the 
first time generally authorized all commissioned officers of the Navy, 
Marine Corps, and Coast Guard who applied for voluntary retire- 
ment after completing 20 years of active service to be “placed on the 
retired list on the first day of such month as the President may desig- 
nate.” This act superseded several earlier retirement laws, none of 
which contained specific language providing for retirements to be- 
come effective on the first day of a month. See Senate Report No. 
701, November 8, 1945, and House Report No. 1441, December 14, 
1945. We have found no explanation in the legislative history of the 
act of February 21, 1946, as to why language was included to specifi- 
cally provide for retirement on the first day of a month. Moreover, 
as has been noted, that language has been deleted from 14 U.S.C. 291, 
the current codification of the law authorizing Coast Guard officers 
to be voluntarily retired after 20 years of active service. 

By 10 U.S.C. 1404 (1976) the retired pay computation provisions 
of 10 U.S.C. 1401a(f) are made subject to the Uniform Retirement 
Date Act which, as has been mentioned, directs that retirements are 
to be effective on the first day of a month except as specifically pro- 
vided by statute. Thus, in our view, that language of 10 U.S.C. 6323 (a) 
which also provides for voluntary retirements on the first day 
of a month may be regarded as a surplusage insofar as retired pay 
computations under 10 U.S.C. 1401a(f) are concerned. Furthermore, 
it is our view that the beneficial and remedial purposes of 10 U.S.C. 
1401a(f) would be best served if hypothetical earlier voluntary retire- 
ments under its provisions were to be set in a manner that is as uniform, 
equitable, and simple as possible. Hence, we conclude that Navy and 
Marine Corps members whose retired pay is computed under the pro- 
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visions of 10 U.S.C. 1401a(f) and whose hypothetical earlier volun- 
tary retirement is governed by the provisions of 10 U.S.C. 6323, may 
also have the day before the date of an active duty basic pay rate 
change used as the time of their earlier retirement eligibility, if the 
resulting computation is most favorable to them. 

We note that the provision of law authorizing the voluntary retire- 
ment of members of the Commissioned Corps of the Public Health 
Service, 42 U.S.C. 212 (1976), also contains language making retire- 
ments effective “on the’first day of any month.” In accordance with 
the provisions of 42 U.S.C. 213a (1976), Public Health Service officers 
may be eligible to have their retired pay computed under 10 U.S.C. 
1401a(f). Our comments concerning the computation of the retired 
pay of Navy and Marine Corps officers under 10 U.S.C. 1401a(f) are 
equally for application to Public Health Service officers whose retired 
pay is so computed on the basis of a hypothetical earlier voluntary 
retirement under the provisions of 42 U.S.C. 212. 

The third and last. question presented in the submission is accord- 
ingly answered in the affirmative. 


[B-198761] 


Officers and Employees—Transfers—Government v. Employee 
Interest—Merit Promotion Transfers—Relocation Expense Reim- 
bursement—Absence of Agency Regulations 

Employee, who: transferred from Department of the Interior, New Orleans, to 
Commission on Civil Rights, Washington, D.C., claims relocation expenses on 
basis that transfer was under merit promotion program. Agency denied claim 
because transfer was for convenience of employee and because of budget con- 
straints. Employee may not be denied relocation expenses of transfer pursuant to 
selection under merit promotion plan on basis that the employee initiated the job 
request by replying to a vacancy announcement. Budget constraints do not justify 
denial of relocation expenses on transfer in interest of Government. Fontanella, 
B-184251, July 30, 1975, modified (amplified). This decision was later modified 
(extended) by B—201256, April 27, 1981. 


Matter of: Eugene R. Platt—Relocation Expenses, September 2, 
1980: 

This decision is in response to a request for reconsideration of Set- 
tlement Certificate No. Z-2821423, March 26, 1980, by which our Claims 
Division disallowed Mr. Eugene R. Platt’s claim for relocation 
expenses incurred incident to his transfer from New Orleans, Loui- 
siana, to Washington, D.C. 

In September 1979, the Commission on Civil Rights posted a vacancy 
announcement for a position of Writer-Editor under its Merit Pro- 
motion Program. It posted the announcement at its headquarters in 
Washington, D.C., and at all of its regional offices. Copies weré also 
sent to several community groups and the Federal Research Service 
Inc. Applications were received from 104 individuals, including Mr. 
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Platt. Mr. Platt states that, while he was a technical publication 
editor, GS-9, for the Bureau of Land Management, Department of 
the Interior, New Orleans, he learned of the vacancy announcement 
for a writer-editor with the Commission on Civil Rights in Washing- 
ton, D.C. to be filled under the merit promotion program. He applied 
for the position and had a telephone interview with his prospective 
supervisor, during which Mr. Platt alleges that he was told the “nor- 
mal reimbursement” would be made if he were selected. Later, an 
official with the personnel office telephoned Mr, Platt with an offer 
of employment at GS-11. The official made it clear to Mr. Platt that 
the Commission would not pay relocation expenses. The Civil Rights 
Commission reports that this policy was initiated in response to an 
Office of Management and Budget (OMB) bulletin ordering all agen- 
cies to reduce travel costs. 

On December 5, 1979, the Commission sent Mr. Platt a written offer 
confirming the telephonic one, stating that the expenses of transporta- 
tion and movement of household goods would not be paid and requir- 
ing a written response to the offer within a 5 day period.t On December 
10, 1979, Mr. Platt indicated in writing his acceptance, with no quali- 
fications or conditions. On December 20, 1979, Mr. Platt reported for 
duty in Washington, D.C., having traveled from New Orleans at his 
own expense. No travel orders were ever issued by the Commission 
and no travel advance was made. 

Mr. Platt maintains that, even though the Commission made clear 
before he accepted the job offer that it had no intention of paying his 
relocation expenses, he should be reimbursed for three reasons. First, 
Mr. Platt maintains that budget constraints cannot form the basis for 
denying an employee relocation expenses, citing our decision David C. 
Goodyear, 56 Comp. Gen. 709 (1977). Second, he maintains that the 
move was for the benefit of the Government since, before he applied 
for the job, an official vacancy announcement was published and cir- 
culated which indicated that the vacancy was to be filled pursuant to 
the merit promotion program. Lastly, he contends that since other 
Government agencies normally reimburse employees for such moves, 
he too should be reimbursed. 

We shall consider the question of Mr. Platt’s entitlement first. Re- 
imbursement of travel and relocation expenses upon an employee’s 
change of station under 5 U.S.C. §§ 5724 and 5724a (1976) is condi- 
tioned upon a determination by the head of the agency concerned or 
his designee that the transfer is in the interest of the Government 


1 We assume that the intent was to exclude all transfer related expenses under 5 U.S.C. 
$§ 5724 and 5724a. 

2 The term “relocation expenses” is used herein as a shorthand reference to all transfer 
expenses authorized under 5 U.S.C. §§ 5724 and 5724a. 
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and is not primarily for the convenience or benefit of the employee, 
or at his request. In this connection see para. 2-1.3, Federal Travel 
Regulations (FPMR 101-7) (May 1973). See also Michael J. .De- 
Angelis, B-192105, May 16, 1979; and Paul J. Walski, B-190487, 
February 23, 1979. 

The regulation, however, does not furnish any guidance to agencies 
as to the factors to be considered in making that determination. In 
order to assist agencies, we offered the following guidance in Dante P, 
Fontanella, B-184251, July 30, 1975: 


Generally, however, if an employee has taken the initiative in obtaining a 
transfer to a position in another location, an agency usually considers such trans- 
fer as being made for the convenience of the employee or at his request, whereas, 
if the agency recruits or requests an employee to transfer to a different location 
it will regard such transfer as being in the interest of the Government. Of course, 
if an agency orders the transfer and the employee has no discretion in the mat- 
ter, the employee is entitled to reimbursement of moving expenses. 


See Rosemary Lacey, B-185077, May 27, 1976, where the same guid- 
ance is set forth. 

In applying the Federal Travel Regulations and our guidance to 
specific cases, we have recognized that the determination of whether 
a transfer is in the interest of the Government or primarily for the 
convenience or benefit of the employee or at his request is primarily 
a matter within the discretion of the employing agency. B-186684, 
February 2, 1977; B-184251, July 30, 1975; and B-143845, July 26, 
1961. We do not believe that we should overturn an agency’s determi- 
nation unless it is arbitrary or capricious or clearly erroneous under 
the facts of the case. 

In several cases, we have denied relocation expenses on the ground 
that the transfers in question were lateral transfers to positions with- 
out greater promotion potential and, therefore, were outside the merit 
promotion program. Hence, we sustained the agencies’ determinations 
that the transfers were for the employee’s convenience. Jack C. Stoller, 
B-144304, September 19, 1979; Paul J. Walski, B-190487, Febru- 
ary 23, 1979; Ferdinando D’Alauro, B-173783.192, December 21, 1976. 

We have allowed relocation expenses on merit promotion transfers 
where an agency’s own regulations provided that such transfers are 
in the Government’s.interest. Thus, in Stephen P. Szarka, B-188048, 
November 30, 1977, an Air Force employee was selected for a posi- 
tion in California that had been advertised by an agency-wide vacancy 
announcement under the merit promotion program. When the selec- 
tion was made, the employee was informed that he would have to pay 
his own expenses of transferring from Florida. We overruled the 
agency’s determination that the transfer was for the employee’s bene- 
fit because the Air Force, by regulation, had determined the transfers 
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under the merit promotion program were in the interest of the 
Government. 

We have been advised that the Commission on Civil Rights does not 
have any agency regulations on the subject of relocation expenses 
and merit promotion trannsfers, Thus, we are faced in this case with 
the basic question of whether, in the absence of agency regulations 
mandating payment of relocation expenses under the merit promotion 
program, employees who relocate their permanent duty station pur- 
suant to selection under the merit promotion program must be consid- 
ered to be transferred in the interest of the Government. 

The Commission on Civil Rights bases its denial of reimbursement 
of relocation expenses to Mr. Platt on several grounds. The first is 
that he was not recruited nor requested to transfer by the Commission 
since it had merely issued a vacancy announcement and had no per- 
sonal contact with him or any other person who submitted an appli- 
cation. The second ground asserted by the Commission is that Mr. 
Platt took the initiative in applying for a new job in a new city, 
accepted the job offer with the condition that there would be no reim- 
bursement for relocation expenses, and therefore must be considered 
to have relocated for his own convenience. In the alternative the Com- 
mission states that Mr. Platt should be denied recovery as a matter 
of pure contract law principles since he had accepted the written offer 
of a position with knowledge that he would not be paid. relocation 
expenses. 

We need not discuss the Commission’s alternative argument be- 
cause the issue is not one of contract law. Rather the question is one 
of employees’ rights under the governing statutes and regulations. 

It is evident that the wide dissemination of vacancy announcements 
is a means of attracting qualified eligibles for vacant positions. The 
primary purpose of the merit promotion program is “to ensure sys- 
tematic means for selection for promotion according to merit.” 5 
C.F.R. § 335.103 (1979). Through open competition eligible persons 
are given the opportunity to compete for vacancies, and agencies are 
able to reach a wider pool of applicants, and refer the best qualified 
candidates to a selecting official. The fact that employees have to apply 
for such vacancies, or that the promotion may be, and usually is, also 
in the employee’s best interest, does not change the fundamental 
truth that the purpose and intent of merit promotion is to serve the 
Government’s interest by obtaining the best qualified persons for 
vacant positions. 

In regard to the Commission’s determination not to authorize re- 
imbursement in response to a directive to reduce travel costs, we stated 
in our decision David C. Goodyear, 56 Comp. Gen. 709 (1977), cited 
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by Mr. Platt, that FTR para. 2~1.3 required an agency to make a 
determination as to whether an employee’s transfer is in the interest 
of the Government or primarily for the convenience or benefit of the 
employee. We then held: 

The Navy’s statement that “budget constaints” did not at that time permit 
payment of relocation expenses except in manpower shortage categories, mis- 
construes the purpose and scope of the requirement to make a determination 
as to whether a particular transfer is in the interest of the Government. The 
requirement in F’R para. 2-1.3 refers to determining whether or not the trans- 
jer is in the interest of the Government. No provision is made to permit such 
determination, in effect, to be predicated on the cost of relocation ex- 
penses * * *, Thus, “budget constraints” cannot form the basis for denying an 
employee relocation expenses if his transfer has been found to be in the Govern- 
ment’s interest. 


We believe the agency decision in this case is based on improper 
understanding of our decisions. The primary reasons given by the 
agency for the denial of the request for transfer expenses were (1) 
budget constraints, and (2) that it did not recruit or request the em- 
ployee to transfer, but that he initiated the action by applying for the 
job. In our decision David C. Goodyear, 56 Comp. Gen. 709 (1977) 
we held that budget constraints cannot form the basis for denying 
an employee relocation expenses if his transfer has been found to be 
in the Government’s interest. Further, in Dunte Fontanella, B-184251, 
July 30, 1975, we stated that if the agency recruits or requests an 
employee to transfer to a different location it will normally regard 
such transfer as being in the interest of the Government. Our view 
is that when an agency issues an announcement of an opening under 
its Merit Promotion Program that such action is a recruitment action 
within the scope of Fontanella. Thus, the fact that an employee re- 
quests the position as a result of such announcement is not a proper 
basis to conclude that the transfer is at the request of or primarily 
for the convenience of the employee. With respect to the budget con- 
straint aspect, the policy of the agency was to restrict travel and trans- 
portation to reduce the amount spent for such purposes during the 
fiscal year 1980. One policy restriction imposed by the agency was 
“[wle will not pay for transportation or the movement of household 
goods of any person hired from outside the agency.” That budget 
retsraint may not, under Goodyear, serve as a basis for denial of the 
claim by Mr. Platt if the transfer is otherwise in the Government’s 
interest. 

Thus, on the record before us we find no appropriate basis for a 
determination by the agency that the transfer was at the request of or 
primarily for the convenience of the employee. Rather, the record 
strongly suggests the transfer was in the interest of the Government. 
Accordingly, we believe the agency should make a new determination 
in the case taking cognizance of the clarification of Fontanella as set 
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forth above. Absent some other basis than those heretofore advanced 
by the agency, our view is that the appropriate determination by the 
agency under the facts of the case is that the transfer was in the inter- 
est of the Government. 


[B-199794] 


Leaves of Absence—Sick—Recredit of Prior Leave—Reemploy- 
ment—After Congressional Office Position 


Former General Accounting Office (GAO) employee worked more than 3 years 
in Congressional office before accepting position with National Aeronautics and 
Space Administration (NASA). Although employee could not earn or use accrued 
sick leave in Cougressional position, such euployment is tederal service and is 
not considered break in service. Sick leave accrued in GAO position should be 
credited for use by NASA in accordance with 5 C.F.R. 630.502 (e). 


Matter of: Anthony J. Gabriel—Recredit of Sick Leave following 
Congressional employment, September 2, 1980: 

This decision is in response to a request from The Honorable Eldon 
D. Taylor, Inspector General, National Aeronautics and Space Admin- 
istration (NASA), concerning the entitlement of Mr. Anthony J. 
Gabriel, a NASA employee, to recredit of sick leave earned prior to a 
period of Congressional employment. The question presented is 
whether Congressional employment constitutes a break in Federal 
service for the purpose of the regulations governing recredit of unused 
sick leave. 

Mr. Gabriel was formerly employed by the General Accounting 
Office (GAO) in a position covered by the Annual and Sick Leave Act, 
5 U.S.C. §§ 6301 e¢ seg., and prior to his resignation on January 
15, 1977, he had accrued 1,808 hours of sick leave. Mr. Gabriel was 
then employed by the Appropriations Committee of the House of 
Representatives until April 30, 1980, at which time he was employed 
by NASA in a position covered by 5 U.S.C. §§ 6301 e¢ seg. Mr. Gabriel’s 
sick leave was not transferred or made available for his use while he 
was employed by the House Appropriations Committee since the Com- 
mittee does not have a sick leave system and such Congressional 
employment is not covered by 5 U.S.C. §§ 6301 et seg. See 5 U.S.C. 
§ 6301(2) (B) (vi). The question raised by NASA is whether Mr. Gab- 
riel’s sick leave may be recredited since there has been a period of 
more than 3 years between Mr. Gabriel’s employment in positions 
covered by the statutory leave system. 

Under the authority of 5 U.S.C. § 6311, the Office of Personnel Man- 
agement (OPM) has issued regulations governing the recredit of sick 
leave. See 5 C.F.R. § 630.502 (1980). These regulations provide, in 
pertinent part, as follows: 


(b) (1) Except as provided in paragraph (b) (2) of this section, an employee 
who is separated from the Federal Government or the government of the District 
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of Columbia is entitled to a recredit of his sick leave if he is reemployed in the 
Federal Government or the government of the District of Columbia, without a 
break in service of more than 3 years. 


* * * * * * * 


(e) An employee who transfers to a position to which he cannot transfer his 
sick leave is entitled to a recredit of the untransferred sick leave if he returns 
to the leave system under which it was earned, without a break in service of 
more than 3 years. 


As to what constitutes a “break in service,” our Office has held that 
it means as actual separation from the Federal service, See 54 Comp. 
Gen. 669 (1975); and 47 zd. 308 (1967). The fact that an employee 
does not accrue leave in a position is not determinative of his entitle- 
ment to later recredit of prior accrued sick leave. 31 Comp. Gen. 485 
(1952). 

Although Congressional employment is not subject to the statutory 
leave system, such employment is Federal service. See, for example, 
5 U.S.C. §§ 2105 and 8331(1). Therefore, we conclude that Congres- 
sional employment does not constitute a break in service as contem- 
plated under 5 C.F.R. § 630.502. We have been informally advised by 
officials at OPM that they concur in this opinion. 

Accordingly, since Mr. Gabriel has not undergone a break in service, 
his sick leave should be recredited by NASA under the provisions of 
5 C.F.R. § 630.502 (e). 


[[B-194983] 


Public Utilities—Government Use—Damage, Loss, etc. Claims— 
Government Indemnification 


General Services Administration (GSA) may procure power under tariff or 
contract requiring customer to indemnify utility against liability arising from 
delivery of power. GSA has authority to procure power for Government under 
tariffs. Where no other practical source exists, tariff requirement is applied 
uniformly to purchases, without singling out Government, and risk of loss is 
remote, GAO will interpose no objection to existing practice of agreeing to tariff, 
with indemnity requirement, nor to proposed contract with similar indemnity 
provision. However, GSA should report situation to Congress. 


Matter of: Government indemnification of public utilities against 
loss arising out of sale of power to Government, September 3, 1980: 


This decision concerns the propriety of agreement by the General 
Service Administration (GSA) to certain indemnity provisions in 
procuring public utility services for Government agencies and estab- 
lishments pursuant to section 201(a) of the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U.S. Code 481 (a). 
GSA states in its request for our decision : 

Increasingly, the public utilities are attempting to insert an indemnity provi- 
sion which, among other things, holds the Government liable to protect and 
save the utility companies harmless and indemnified from injury or damage to 
persons and property occasioned by the provision of the utility services. 

A typical indemnification provision reads as follows: 


“Customer assumes all responsibility for the electric power and energy deliv- 
ered hereunder after it leaves company’s lines at the point of delivery, as well 
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as for the wires, apparatus and appurtenances used in connection therewith where 
located at or beyond the point of delivery ; and Customer hereby agrees to pro- 
tect and save Company harmless and indemnified from injury or damage to 
persons and property oecasioned by such power and energy or by such wires, 
apparatus and appurtenances located at and beyond said point of delivery, ex- 
cept where said injury or damage shall be shown to have been occasioned by 
the negligence of Company or its contractors. Further, Company shall not be 
responsible for injury or damage to anyone resulting from the acts of the em- 
ployees of Customer or of Customer’s contractors in tampering with or attemping 
to repair and/or maintain any of Company’s lines, wires, apparatus or equip- 
ment located on Company’s side of the point of delivery; and Customer will 
protect, save harmless and indemnify Company against all liability, loss, cost, 
damage and expenese, by reason of such injury or damage to such employee 
or to any other person or persons, resulting from such acts of Customer’s 
employees or contractor.” 


GSA also points out that: 


In many instances, the public utilities will not consent to any contract with- 
out an agreement by the Government to indemnify or protect the public utility 
from liability in case of injury or property damage. * * * 

The companies argue that they are required to include liability or indemnity 
provisions by the tariffs under which they provide utility services. They hold 
that they cannot legally provide the services without such protection. 


With respect to the latter argument, the Supreme Court has ruled 
several times that such provisions in the rate schedule cannot preclude 
the Government from negotiating contracts for utility service which 
would omit the indemnification provision. (See Public Utilities Com- 
mission of California v. United States, 355 U.S. 534 (1958) ; Paul v. 
United States, 371 U.S. 245 (1963) ; United States v. Georgia Public 
Service Commission, 371 U.S. 285 (1963).) 

GSA has been for sometime and is now procuring electricity under 
tariffs which include indemnity provisions of the kind now proposed 
to be included in contracts. The Acting Administrator is concerned 
that, since the proposed clause contains no limitation on the maximum 
liability of the Government, he is precluded by law from entering into 
contracts with these clauses. He is aware of our long line of decisions 
which hold that, unless otherwise authorized by law, an indemnity 
provision in a contract which subjects the United States to a con- 
tingent and undetermined amount of liability would violate 31 U.S.C. 
§ 665(a) (the Anti-deficiency Act) and 41 U.S.C. § 11 (the Adequacy 
of Appropriations Act) since it can never be said that sufficient funds 
have been appropriated to cover such contingencies. See, for example, 
7 Comp. Gen. 507 (1928); 16 id. 803 (1937); and 35 id. 85 (1955). 
See also California-Pacific Utilities Co. v. United States, 114 Ct. Cl. 
703, 715-716 (1971). 

In 54 Comp. Gen. 824 (1975), we proposed that a clause be inserted 
in any contract providing for assumption of risk for contractor- 
owned property which limits the amount of such risk to appropria- 
tions available for indemnity payments at the time a loss arises, with 
no implication that the Congress will be required to appropriate funds 
to make up for any deficiency. This solution would be unacceptable 
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to the utilities, according to GSA, because there is no real assurance 
that they would be protected in the event of a large award for per- 
sonal injury. 

As a possible solution, GSA’s letter suggests adding the following 
proviso to the proposed indemnification clause : 


Provided, however, that nothing herein shall bind or obligate the Government 
for any liability beyond that for which it would be liable under the Federal Tort 
Claims Act. 


The precise effect of this proviso is unclear, If the intent is to restrict 
the Government’s liability to the liability it would incur even without 
the indemnification clause, 7.¢., liability under the Federal Tort Claims 
Act (FTCA) to the victim of the United States’ negligence, then we 
find it unobjectionable. However, the proviso would not make funds 
available to indemnify the utility for payments which it might make 
to the victim, should the victim choose to seek recovery from the 
utility instead of from the United States. 

The problem cannot be resolved without new legislation if we adopt 
an overly technical and literal reading of the Anti-deficiency Act in 
this situation. We do not think such a reading is appropriate under 
these circumstances. GSA is authorized to procure utility services for 
the Government and to do so under utilities’ tariffs. The procurement 
of goods or services from State-regulated utilities which are virtually 
monopolies is unique in important ways. As a practical matter, there 
is no other source for the needed goods or services. Moreover, the tariff 
requirements, such as this indemnification undertaking, are applicable 
generally to all of the same class of customers of the utility, and are 
included in the tariff only after administrative proceedings in which 
the Government has the opportunity to participate. The United States 
is not being singled out for discriminatory treatment nor, presumably, 
can it complain that the objectionable provision was imposed without 
notice and the opportunity for a hearing. 

Under the circumstances, we have not objected in the past to the 
procurement of power by GSA under tariffs containing the indemnity 
clause and there is no reason to object to the purchase of power under 
contracts containing essentially the same indemnity clause. As noted 
already, this has of necessity been the practice in the past. The possi- 
bility of liability under the clause is in our judgment remote. In any 
event, we see little purpose to be served by a rule which prevents the 
United States from procuring a vital commodity under the same 
restrictions as other customers are subject to under the tariff if the 
utility insists that the restrictions are non-negotiable. However, 
because the possibility exists, however remote, that these agreements 
could result in future liability in excess of available appropriations, 
GSA should inform the Congress of the situation. 
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[B-197356] 





Military Personnel—Dislocation Allowance—Members Without 
Dependents—Unable to Occupy Assigned Quarters—Home Port 
Change—Expense Reimbursement in Lieu of Allowance 

A naval officer without dependents is not entitled to a dislocation allowance 
when he is required to obtain non-Government quarters because his ship is 
declared uninhabitable due to overhaul and repair upon the ship’s arrival at a 
new home port. However, an officer in this situation is entitled to reimbursement 
under the provisions of 10 U.S.C. 7572(b) for expenses incurred incident to 
obtaining private quarters. 

Matter of: Dislocation allowance—Lt. (jg.) Gary W. Westfall, Sep- 
tember 5, 1980: 

This is in response to a request for an advance decision as to whether 
Lieutenant (jg.) Gary W. Westfall, a member without dependents, is 
entitled to a dislocation allowance incident to obtaining off-base quar- 
ters in connection with a change in home port of his ship. The answer 
is no. 

This request for decision was presented by the Central Disbursing 
Officer, Naval Supply Center, Oakland, California, and was forwarded 
to this Office by endorsement of the Per Diem, Travel and Transporta- 
tion Allowance Committee dated January 4, 1980, and has been as- 
signed PDTATAC Control No. 80-1. 

The record indicates that the home port of the U.S.S. Pollack was 
changed from San Diego, California, to Mare Island Naval Shipyard 
in Vallejo, California, for regular overhaul effective March 21, 1979. 
However, the ship did not actually leave San Diego until April 18, 
1979, because of a change in the shipyard overhaul commencement 
date, When the ship arrived at Vallejo on April 21, 1979, the Com- 
manding Officer declared the ship uninhabitable due to conditions 
incident to the vessel’s overhaul and repair. The member, who was 
permanently attached to the vessel and who had been living aboard, 
was forced to obtain off-base quarters because no Government quarters 
were available. 

Under the provision of 37 U.S.C. 407(a) a member without de- 
pendents is entitled to a dislocation allowance when he is transferred 
to a permanent station where he is not assigned to Government 
quarters, 

Section 411(a) of title 37, United States Code (1970), provides in 
pertinent part that for the administration of specified sections of that 
title, including section 407, the Secretary concerned shall define the 
words “permanent station.” The definition shall include a shore sta- 
tion or the home yard or home port of a vessel to which a member of 
a uniformed service who is entitled to basic pay may be ordered. It 
provides further that an authorized change in the home yard or home 
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port of such a vessel is a change of permanent station (section 
411dd)). 

A definition of permanent station is contained in Appendix J of 
Volume 1 of the Joint Travel Regulations promulgated pursuant to 
section 411(d) of title 37, United States Code. For the member, him- 
self, the ship is his permanent station. In cases where a member has 
dependents, the permanent station includes the home port of the vessel 
for the purposes of transportation of dependents and household goods. 

Thus, a member without dependents who is assigned to quarters on 
a ship is.at his permanent station. If the quarters are declared unin- 
habitable when there is no change in the home port, the member is 
not entitled to a dislocation allowance on moving into non-Govern- 
ment quarters. Likewise, when his permanent station, the ship, is 
assigned to a different home port and he continues to be assigned quar- 
ters on the ship until declared uninhabitable, he is not entitled to 
the dislocation allowance. See B-184289, September 16, 1975, involv- 
ing an identical factual situation. 

This is distinguishable from the case of a member without depend- 
ents who receives a permanent change of station and on reporting to 
a vessel is not assigned quarters on the ship because they have been 
declared uninhabitable and as a result becomes entitled to a disloca- 
tion allowance. See 48 Comp. Gen. 480, 485 (1969). In such a case 
the member did change his duty station while in this case the ship 
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: remains the member’s duty station. 

E Accordingly, in the circumstances of Mr. Westfall’s case he is not 
;. entitled to a dislocation allowance. 

L 


However, section 7572(a) of title 10, United States Code, provides 
“ that the Secretary of the Navy may provide lodging accommodations 
= when Government quarters are not available where the member is 
d, deprived of quarters on board ship due to repairs. Subsection (b) of 
this section provides that any officer of a naval service who is deprived 


We of quarters on board ship due to repairs and who is not entitled to 
le- a basic allowance for quarters may be reimbursed for the expenses 
ed incurred in obtaining quarters under regulations prescribed by the 
nt Secretary of the Navy. Paragraph 30212 of the Department of De- 
fense Military Pay and Allowances Entitlements Manual provides for 
in reimbursement for the expenses associated with obtaining quarters 
rat not to exceed the applicable basic allowance for quarters where the 
the officer is not receiving basic allowance for quarters. 
ta- Accordingly, Mr. Westfall may be reimbursed in accordance with 
of 10 U.S.C. 7572(b) only, and he is not entitled to a dislocation allow- 
. It ance under 37 U.S.C. 407(a). The voucher accompanying the request 


for decision will be retained here. 
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[.B-180095] 


Unions—Federal Service—Dues—Allotment For—Agency Failure 
to Discontinue—Recoupment of Payments—Benefit to Employee 
Consideration. 


Accounting and Finance Officer inquiries whether Government is required to 
reimburse employees for union dues allotments which were continued after 
employees were no longer part of a bargaining unit. Reimbursement is not 
required even though not stopping the allotments in accordance with 5 C.F.R. 
550.322(c) was an agency error because employees have a responsibility to notify 
agency of improper allotment withholding and because agency action merely paid 
dues for employees who were union members and owed dues. Employees are 
not entitled to reimbursement for allotment payments which inure to their 
benefit. B-194692, July 24, 1979. For same reason there is no requirement to 
recoup allotment payments from union. 54 Comp. Gen. 921 (1975) and B-—180095, 
Dec. 8, 1977, modified (amplified). 


Matter of : Recoupment of Union Dues—Fort Stewart/Hunter Army 
Airfield, September 8, 1980: 

,_ This decision is in response to a request by a Finance and Accounting 
Officer at Headquarters, 24th Infantry Division and Fort Stewart, Fort 
Stewart, Georgia, regarding the recovery of dues paid to a union 
through allotments after union members were no longer a part of the 
bargaining unit represented by the union. We have concluded that the 
erroneously withheld allotments need not be paid to the employees 
since they have a duty to advise the agencies if an allotment is being 
erroneously withheld and since the dues payments were owed the 
union and inured to the benefit of the employees. Therefore, no ‘action 
need be taken to recoup the erroneous allotments from the unions, 

The facts of the case may be summarized as follows: Headquarters, 
24th Infantry Division and Fort Stewart, the United States Army 
Medical Department Activity, and the United States Army Commu- 
nications Command Detachment, all located at Fort Stewart/Hunter 
Army Airfield, Georgia, and hereafter called employer, entered into 
a written Agreement pursuant to Executive Order 11491, as amended, 
with Local No. 1922 of the American Federation of Government 
Employees, hereafter called union. The Agreement obligated the 
employer to withhold voluntarily allotted union membership dues in 
accordance with applicable regulations. 

Under 5 U.S.C. 5525 Federal employees may make allotments of 
their pay under policies and procedures prescribed by the head of the 
agency. These policies and procedures are coordinated by the Office of 
Personnel Management under authority delegated by the President. 
See 5 U.S.C. 5527 and section 2(b), Executive Order No. 10982, 
December 25, 1961, as amended, 5 U.S.C. 5527 note. Regulations 
relating to labor union dues allotments are contained in 5 C.F.R. 
550.3821 to 550.824 (1977). Under these regulations, particularly sub- 
section 550.321(a), an employee is permitted to make an allotment for 
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dues to a labor organization when the employee is a member of a 
labor organization which has exclusive recognition in the unit in 
which he is employed and the agency has agreed in writing to do so. 
Section 550.322(c) requires the agency to discontinue the allotment 
when the employee is reassigned or promoted outside the unit for 
which the labor organization has been accorded exclusive recognition. 
The problem here arises because the employer, through administrative 
error on its part, continued to deduct and transmit dues to the union 
on the basis of allotments of employees who were no longer in the 
bargaining unit covered by the Agreement. In total, $11,106.50 was 
erroneously transmitted to the union from the allotments of. 71 
employees between January 9, 1972, and June 18, 1977. 

In light of our decision 54 Comp. Gen. 921 (1975), the finance and 
accounting officer has requested answers to several questions dealing 
with allotments to labor organizations which have been continued 
after employees leave the bargaining unit. The holding in 54 Comp. 
Gen. 921 was upheld by the Court of Claims in Lodge 2424, Interna- 
tional Association of Machinists and Aerospace Workers, AFL-CIO 
v. United States, 215 Ct. Cl. 125 (1977). In that case an employee’s 
allotment had been continued after he left the bargaining unit. The 
agency, upon discovery of the error, refunded the erroneous deduc- 
tions to the employee and recovered the funds by setting off the 
amount of $80.33 from the next payment of dues allotments to the 
union. The conclusion reached was that the Government could recoup 
erroneously deducted allotments from subsequent allotment payments 
due the union. It was determined that an arbitrator’s award of $80.33 
to the union in payment of money so withheld could not be 
implemented. 

At the outset we note that the instant case differs from the situation 
in 54 Comp. Gen. 921 in that the agency has not paid the employees 
the erroneous allotment deductions nor recovered any money from 
the union. Further, the legal question involved has been the subject 
of a decision in the United States District Court for the Northern 
District of Alabama, American Federation of Government Employees 
Local 1858 (AFL-CIO) vy. Clifford Alewander, Secretary of the 
Army, Civil Action No. 78-W-5023-NE, decided April 14, 1978, 
with final judgment entered February 12, 1979. In that case the union 
sued for and was granted an injunction to restrain defendant from 
setting off against current allotment checks to the union and dues 
of two union members who had been promoted out of the bargaining 
unit but whose voluntary dues allotment had been continued. In that 
case the allotments had not been returned to the employees. 

In 54 Comp. Gen. 921 the employees concerned had been refunded 
the erroneous deductions of union dues and we did not question that 
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action since the deductions were clearly erroneous. Further, the Office 
of Personnel Management in its report to us on this case stated that 
“the agency is solely responsible for terminating allotments for em- 
ployees who leave the bargaining unit covered by the agreement.” 
The report concludes that the Government must refund the erroneous 
deductions unless recovery is waived by the employee. 

Although we must agree that allotments were erroneously withheld 
in these circumstances, we do not believe that the Government is 
required to pay over the erroneously withheld allotments to the em- 
ployees. It is the primary responsibility of an agency to cancel allot- 
ments of union dues when an employee is no longer in the bargaining 
unit, but the employee should not be relieved of the duty to advise 
the agency promptly if allotments are being improperly withheld. 

We are particularly constrained to that view because employees 
may be members of a labor organization whether or not they are 
members of a bargaining unit covered by a written agreement. There- 
fore, when an employee leaves a unit covered by a bargaining agree- 
ment, only the right to have his union dues paid by voluntary allot- 
ment ends. His union membership continues until he takes some action 
to terminate it. If through administrative error the allotment con- 
tinues to be paid to the union, the employee is presumed to have 
knowledge of the fact his allotment has continued since in most cases 
the allotment is shown on Leave and Earnings Statements each pay 
period. Thus, the employee is or should be aware that his union dues 
are being paid by allotment, and he is in a position to know that such 
deductions are improper. In any case the employee does not lose the 
money in question since it is owed to the union. Further, the union is 
not being unjustly enriched, since it is entitled to dues from its mem- 
bers. See Matter of Sergeant Richard C. Rushing, USA, B-194692, 
July 24, 1979, in which it was held that the individual “would not 


7 
be entitled to a refund [of an allotment] if he had an interest in, or ( 
the proceeds from the allotment inured to his benefit.” s 

It is our position that, to the extent that the proceeds of the allot- s 
ments inured to the benefit of the employees in this case in that their d 
union dues were paid, there is no requirement to reimburse the a 
employees. Further, in view of the difficulties which such reimburse- h; 
ments cause, they should not be made unless an individual case presents th 
facts which would justify such action. $F 

Since we have determined that the Government is not required to T’ 
reimburse the employees, there is no need to recoup the money from ra 
the union. M: 


Decisions 54 Comp, Gen. 921 (1975) and B-180095, December 8, rat 
1977, are amplified accordingly. 
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[B-192267] 


Foreign Differentials and Overseas Allowances—Education for 
Dependents—Maximum Rate—Administrative Discretion—Trust 
Territory of the Pacific Islands 


Under chapter 270 and section 912.1 of the Standardized Regulations, the High 
Commissioner of the Trust Territory of the Pacific Islands has the discretionary 
authority to establish the rate of the overseas educational allowance, 5 U.S.C. 
5924(4) (A), received by Department of the Interior employees assigned to the 
government of the Trust Territory of the Pacific Islands below the maximum 
rate established by the Department of State Standardized Regulations, section 
920, for the geographical areas of the Trust Territory. His exercise of this dis- 
cretion based on budgetary constraints is not improper. 


Matter of: Carl M. Bauer, September 10, 1980: 

The issue presented concerns the authority of the High Commis- 
sioner of the Trust Territory of the Pacific Islands to establish the rate 
of the overseas:educational allowance received by Department of the 
Interior, Office of Territorial Affairs, employees assigned to the gov- 
ernment of the Trust Territory of the Pacific Islands (TT PI). Specif- 
ically, we are asked whether the High Commissioner may establish 
the education allowance at a rate below that indicated at section 920 
of the State Department Standardized Regulations for the geographi- 
cal area of the TTPI. For the following reasons the High Commis- 
sioner has such authority. 

The question arises from a claim presented to our Claim Group by 
Mr. Carl M. Bauer, an employee of the Department of the Interior, 
Office of Territorial Affairs, assigned to the government of the TTPI 
and stationed in Saipan. Since the issues raised by Mr. Bauer’s claim 
are novel and potentially affect all overseas Federal employees, we 
are rendering a decision in this instance. 

Mr. Bauer, and his family reside in Saipan. During the school year 
1977-78, Mr. Bauer’s youngest daughter attended high school at the 
Canadian Academy, Kobe, Japan. Mr, Bauer’s daughter attended this 
school under the provisions of section 272.3 of the Department of 
State’s Standardized Regulations (Government Civilians, Foreign 
Areas) (GC, FA). When seeking reimbursement for his daughter’s 
away-from-post educational expenses Mr. Bauer was informed that 
based on budgetary constraints the High Commissioner had established 
the maximum away-from-post dependent educational allowance to be 
$5,300, for all Federal employees assigned to the government of the 
TTPI and stationed within the geographical area of the TTPI. The 
rate established by the High Commissioner was less than the amount 
Mr. Bauer had spent for his daughter’s education and less than the 
rate established by the Department of State in section 920 of the 
Standardized Regulations for the geographic area of the TTPI. 
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Mr. Bauer questions whether the High Commissioner of the TTPI 
has the authority to establish the rate for an away-from-port depend- 
ent eduactional allowance below the maximum rate prescribed by the 
Department of State. In questioning the High Commissioner’s au- 
thority Mr. Bauer points out that other Department of the Interior 
employees not assigned to the government of the TTPI but working 
for the Office of the Comptroller for Guam and assigned to Saipan 
are receiving the maximum rate for the overseas educational 
allowance. 

At the outset a brief discussion concerning the Trust Territory of 
the Pacific Islands is necessary. The United States became the admin- 
istering authority of the TTPI when the President of the United 
States, on July 18, 1947, approved the Trusteeship Agreement between 
the United States and the Security Council of the United Nations, At 
first, the Secretary of the Navy had administrative authority for the 
islands. However, in 1951 adminisration of the islands was trans- 
ferred to the Department of the Interior. Executive Order No. 10265, 
16 Fed. Reg. 6419 (1951). In legislating to implement the Trusteeship 
Agreement Congress authorized the President to vest the administra- 
tive power conferred on the United States by the Trusteeship Agree- 
ment “in such person or persons” to be exercised “in such manner and 
through such agency or agencies as the President may direct or au- 
thorize.” Act of June 30, 1954, 68 Stat. 330, as amended, 48 U.S.C. 
1681(a) (1976). By Executive Order No. 11021 (1962), the President 
redelegated his authority for civil administration of the entire Trust 
Territory to the Secretary of the Interior. The Secretary of the Inte- 
rior, in turn, delegated executive authority for the Trust Territory to 
the High Commissioner. See Secretarial Order No. 2918, part IT, 
section 1, 34 Fed Reg. 157 (1969). The High Commissioner is ap- 
pointed by the President and confirmed by the Senate Act of May 10, 
1967, 81 Stat. 15, codified, 48 U.S.C. 1681a (1976). 

We should point out that the Secretary of the Interior’s delegation 
of his authority to the High Commissioner is proper. See 5 U.S.C. 
302 (1976). giving the Secretary. of the Interior broad power to dele- 
gate his authority in matters of personnel administration. In addition, 
Executive Order 11021 specifically provides that the Secretary’s ad- 
ministrative authority for the TTPI may be exercised by his designee. 
One of the responsibilities delegated to the High Commissioner is to 
exercise the personnel management authority of the Secretary of the 
Interior over all Department of the Interior employees assigned to 
the government of the TTPI. Part 205, Department of the Interior’s 
Department Manual, chapter 8. This delegation encompasses the Sec- 
retary of the Interior’s authority concerning the payment of overseas 
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allowances under 5 U.S.C. 5924 (1976) and the Standardized 
Regulations. 

Various overseas allowances are authorized to be paid to civilian 
employees of the United States located in foreign areas by the Over- 
seas Differentials and Allowances Act of September 6, 1960 (Act), 
now codified in 5 U.S.C. 5921 et seg. (1976). One of these allowances 
is an education allowance which is a part of the cost-of-living allow- 
ances authorized by 5 U.S.C. 5924 (1976). The pertinent part of sec- 
tion 5924 provides that : 


The following cost-of-living allowances may be granted, when applicable, to 
an employee in a foreign area: 


* * * eS * * « 


(4) An education allowance or payment of travel costs to assist an employee 
with the extraordinary and necessary expenses, not otherwise compensated for, 
incurred because of his service in a foreign area or foreign areas in providing 
adequate education for his dependents, as follows: 

(A) An allowance not to exceed the cost of obtaining such kindergarten, ele- 
mentary and secondary educational services as are ordinarily provided without 
charge by the public schools in the United States, plus, in those cases when 
adequate schools are not available at the post of the employee, board and room, 
and periodic transportation between that post and the nearest locality where 
adequate schools are available, without regard to section 529 of title 31 [31 
USCS § 529]. The amount of the allowance granted shall be determined on the 
basis of the educational facility used. 


Section 5922(c), title 5, United States Code, bestows broad powers 
to regulate overseas allowances and differentials for civilian employees 
of the Government on the President. He in turn has delegated this 
authority to the Secretary of State by Executive Order No. 10903, 
January 9, 1961, as amended, 5 U.S.C. 5921 note (1976). The Secretary 
of State, acting under this authority, issued the Department of State 
Standardized Regulations. 

We have consistently held that the granting of allowances under 
the Overseas Differentials and Allowance Act is a discretionary mat- 
ter. In 35 Comp. Gen. 289 (1955) we specifically held that the grant- 
ing of an education allowance is permissive. See Matter of Brook- 
shire, B-196809, May 9, 1980, and cases cited therein for examples of 
other allowances which are discretionary. 

With regard to overseas allowances the Department of the Interior 
has recognized that the Department of State is responsible for estab- 
lishing allowances and differentials for employment in designated for- 
eign areas and for prescribing the rates for all foreign area differen- 
tials and allowances. Part 370, Department of the Interior Department 
Manual, chapter 591, subchapter 2.1B and 2.2B. Moreover, the Depart- 
ment Manual states that persons in Mr. Bauer’s position must be paid 
foreign differentials and allowances. Part 370, Department of the 
Interior Department Manual, chapter 591, subchapter 3.1. 
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Since Mr, Bauer has been granted an education allowance, the issue 
which remains to be addressed is whether he is entitled to educational 
expenses based on the maximum rate prescribed in the Standardized 
Regulations, or whether the High Commissioner acted within the 
scope of his authority in prescribing a reduced maximum of $5,300. 

The State Department’s regulations governing payment of the edu- 
cation allowance are set forth at Chapter 270 of the Standardized 
Regulations. Section 274.11, in discussing the amount of that allow- 
ance, provides: 

An employee normally may be granted for each school year, or fraction thereof, 
on behalf of his/her child in grades 1-12, the rate indicated in section 920 for 
his/her post, grade and educational facility selected * * *. However, the officer 
designated to authorize allowances is required to authorize smaller amounts 


when he/she determines that the employee’s expenses for education justify such 
lesser amounts. 


Although section 274.11 specifies the circumstances in which an 
amount smaller than the rate indicated at section 920 must be paid, 
Chapter 270 does not define the circumstances under which a reduced 
allowance may be paid. However, the following portion of section 
912.1 makes it clear that authorization of an amount lower than the 
section 920 rate is a matter within the administrative discretion of 
the authorized official : 


* * * For the education and the supplementary post allowance the employee 
receives either the rate indicated in section 920 or 941.3 or a lower amount at 
the option of the officer designated to authorize allowances. * * * 


Thus, in addition to being required to.authorize a lower amount when 
justified by the employee’s expenses, the designated official also has the 
discretion to authorize a reduced amount in other circumstances. 

The Department of the Interior has suggested that section 013 of 
the Standardized Regulations confirms its authority to prescribe a 
reduced education allowance when justified by budgetary constaints. 
That section states that “[w]hen authorized by law, the head of an 
agency may * * * grant * * * cost of living allowances * * * to 
employees of his/her agency and require an accounting thereof, sub- 
ject to the provisions of these regulations and the availability of 
funds.” This regulation is addressed specifically to the initial deter- 
mination to grant an allowance. It does, however, point out the appro- 
priateness of considering funding availability in establishing an em- 
ployee’s entitlement to cost of living and other specified allowances. 
While the regulations applicable to certain other overseas differentials 
and allowances limit the circumstances in which the rate or maximum 
set forth in the Standardized Regulations may be reduced, in view of 
the discretion afforded by section 912.1 in establishing the education 
allowance, we find no impropriety in the High Commissioner’s deter- 
mination, based on funding considerations, to establish a maximum 
rate of $5,300 for the education allowance. 
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As was stated in the beginning, Mr. Bauer contends that he should re- 
ceive the maximum rate since other Department of the Interior, Office 
of Territorial Affairs, employees stationed in Saipan are receiving 
the maximum. We should point out that the employees to whom Mr. 
Bauer is referring are assigned to the Office of the Comptroller of 
Guam. 

The position of the Government Comptroller for Guam was estab- 
lished by section 5 of the Act of September 11, 1968, Pub. L.. 90-497, 
now codified at 48 U.S.C. 1422d (1976). Under this Act the Office of 
the Comptroller for Guam is under the control of the Secretary of the 
Interior. Department of the Interior, Office of Territorial Affairs, 
employees are assigned to the Comptroller’s Office. 

Mr. Bauer’s situation, however, is distinguishable from that of the 
employees assigned to the Comptroller’s Office. First, separate appro- 
priations are made for the Trust Territory of the Pacific Islands and 
for the Office of the Comptroller for Guam. Thus, Mr. Bauer’s com- 
pensation and allowances are paid from different funds. Secondly, 
the Secretary of the Interior has delegated his authority over the 
Comptroller’s office to the Assistant Secretary Policy, Budget and 
Administration, Department of the Interior, rather than to the High 
Commissioner of the Trust Territory of the Pacific Islands. Thus, 
within the Office of Territorial Affairs the Trust Territory of the 
Pacific Islands and the Comptroller’s Office are treated as separate 
entities. 

As discussed above, the statute and the regulations only pave the 
way for employees in the same geographical area to receive education 
allowances at the same rates. Since the regulations give the designated 
official discretion to set a lower rate, and since the High Commissioner 
and the Assistant Secretary—Policy, Budget and Administration— 
have been delegated authority over distinct functions within the Office 
of Territorial Affairs, we find no illegality in the fact that these two 

officials have exercised their discretion differently. 

Accordingly, the High Commissioner of the Trust Territory of the 
Pacific Islands has authority to establish rates for the overseas educa- 
tional allowance below the rate prescribed by the Department of State 
in the Standardized Regulations. Mr. Bauer is only entitled to receive 
the rate established by the High Commissioner. 


[B-198274] 


Contracts—Termination—Not in Government’s Best Interest— 
Small Business Set-Aside—Ineligible Bidder/Offeror Award 


Because any interference with awarded contract might impair agency’s ability 
to perform all required tasks before 1981 White House Conference, and since 
protester does not appear to be immediately in line for award on termination of 
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contract, General Accounting Office (GAO) will not recommend termination of 
eontract even if awardee on small business set-aside contract is finally found to 
be other than small business. 


Contracts—Protests—Timeliness—Solicitation Improprieties—Ap- 
parent Prior to Closing Date for Receipt of Proposals 


Protest against inclusion of alternate late proposal provision in request for pro- 
posals is untimely because it was not filed with GAO until more than 10 days after 
date set for receipt of initial proposals. 


Contracts—Protests—Timeliness—Basis of Protest—Date Made 
Known to Protester—Information Not for Official Disclosure 


Protest against application of late proposal provision to competitor’s proposal 
and alleged “sham” permitted by consideration of late proposal is untimely 
because protest was not filed with GAO until more than 10 days after protester 
knew of facts giving rise to bases of protest, even though facts were not for 
official disclosure. 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Significant Procurement Issue Exception—Applicability 


Significant issue exception to GAO’s Bid Protest Procedures is not applicable 
where protester admits wording of contract clause in question permits pro- 
tested action. 


Matter of: Capital Systems Group, Inc., September 11, 1980: 

Capital Systems Group, Inc. (Capital), protests the Department of 
Health and Human Services’ (HHS) award of a contract to Prospect 
Associates (Prospect) under request for proposals (RFP) No. NIH 
AG 79-04. The RFP was issued as a 100-percent small business set- 
aside procurement for the National Institute on Aging to support the 
1981 White House Conference on Aging. 

In its protest to our Office, Capital argues that: (1) the contract 
should be terminated because Prospect has been determined to be other 
than small business for this procurement; (2) the RFP should not 
have included the alternate late proposal provision permitted by 
by Federal Procurement Regulations (FPR) § 1-3.802-2 (1964 ed. 
amend. 193) ; (3) even if this provision was properly included in the 
RFP, the “technical advantage” exception of the provision was 
improperly applied ‘to allow consideration of the late proposal sub- 
mitted by Prospect; (4) Prospect is in fact a front for a large business 
and to permit it to compete is a “sham on the procurement process”; 
and (5) even if its protest to the General Accounting Office (GAO) 
is untimely, the protest raises a significant issue that GAO should 
consider under the significant issue exception to its timeliness rules. 

For the reasons indicated below, we find several of Capital’s 
grounds of protest untimely; moreover, despite the fact that Prospect 
may not be a small business, we are unable to recommend termination 
of Prospect’s contract. 
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Background 


The RFP was issued on March 9, 1979, with proposals due, after 
four amendments, on August 24, 1979.- Fourteen proposals were 
received by that date and were shortly thereafter submitted to the 
technical evaluation team. Eventually, a suspense date of November 
9, 1979, was established for the evaluation team to determine which 
proposals were technically acceptable. Meanwhile, on October 3, 1979, 
Capital protested the inclusion of CDP. Associates’ (CDP) proposal 
in the review because, according to Capital, CDP had become a large 
business as of its new fiscal year. The contracting officer then referred 
the question of CDP’s size status to the Small Business Administra- 
tion (SBA). However, on October 11, 1979, CDP withdrew its pro- 
posal. Then, on October 15, 1979, Prospect submitted a late proposal 
indicating that CDP would be a subcontractor. 

The RFP contained the alternate provision for the consideration of 
late proposals as authorized by the above regulation. This provision 
permits the consideration of a late proposal if: 

It offers significant cost or technical advantages to the Government, and it is 

received before a determination of the competitive range has been made. 
HHS determined that Prospect’s late proposal could be considered 
under this provision. Then, on November 9, 1979, the technical evalua- 
tion team found four firms, including both Capital and Prospect, tech- 
nically acceptable. On December 20, 1979, the contracting officer 
determined these four firms to be in the competitive range for 
discussions. 

Beginning in January 1980, negotiations were conducted with all 
offerors in the competitive range. Then, by letter dated February 22, 
1980, to HHS, Capital protested Prospect’s status as a small business 
because of claimed affiliation with CDP. Capital’s letter also made 
the following arguments: (1) In the event its “size protest fails,” 
Capital may “feel compelled to question whether * * * Prospect’s 
[late proposal offers] either significant cost or technical advantages 
to the Government”; and (2) Prospect’s late proposal lists “CDP 
[as] a major subcontractor * * * [in order to permit] CDP to continue 
to maintain a major role in the performance of * * * any resultant 
contract.” 

HHS referred the protest to SBA and, by letter dated February 
29, 1980, notified Capital of this action. Negotiations were continued, 
and on March 24, 1980, HHS received best and final offers from all 


offerors. Then, on March 28, 1980, Capital filed its protest with our 


Office. Finally, on April 9, 1980, SBA’s Philadelphia Regional Office 
issued a determination that Prospect was a small business concern for 


347-367 0 - 81-3 
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purposes of this HHS procurement. Capital then appealed this deci- 
sion to SBA’s Size Appeals Board. 

On June 4,1980, HHS awarded the subject contract to Prospect. 
On June 6, 1980, SBA’s Size Appeals Board reversed the regional 
office decision and held that Prospect was other than a small business. 
Nevertheless, on August 3, 1980, the Size Appeals Board informed 
Prospect’s attorney that the “case will be reconsidered” pursuant to 
Prospect’s request. 


Small Business Statutes 


Although we have recommended that an agency terminate a con- 
tract award where the SBA has decided that the awardee was not a 
small business (See, for example, 2. £. Brown Co., Inc. B-193672, 
August 29, 1979, 79-2 CPD 164), we do not believe a similar recom- 
mendation should be made here even if SBA’s Size Appeals Board 
affirms its prior decision on reconsideration. We so conclude because 
we cannot question HHS’s implicit position that any disruption of 
Prospect’s contract might “seriously impai[r] HHS’s ability to per- 
form all the required tasks before the 1981 conference.” Moreover, 
unlike the cited case, Capital apparently would not necessarily be 
immediately in line for any possible award upon termination. 


Other Grounds of Protest 


A. Late Proposal Provision 

Our Bid Protest Procedures provide that a protest based upon 
alleged improprieties in a solicitation which are apparent prior to the 
date set for bid opening or the closing date for the receipt of initial 
proposals must be filed prior to such date. See 4 C.F.R. § 20.2(b) (1) 
(1980). 

Here, the date set for the receipt of initial proposals was August 24, 
1979. However, Capital did not file a protest with our Office challeng- 
ing the propriety of the RFP’s late proposal provision until March 
25, 1980. Under our Bid Protest Procedures, therefore, this ground of 
protest is clearly untimely and not for consideration on the merits. 


B. Application of Late Proposal Provision and “Sham Issue” 


Our Bid Protest Procedures also provide that any protest not cov- 
ered under section. 20.2(b) (1) must be filed with our Office not later 
than 10 working days after the “basis for the protest” is known or 
should have been known. See 4 C.F.R. § 20.2(b) (2) (1980). A “basis 
for protest” exists if: (1) a protester’s interests are “directly threat- 
ened under a then-relevant factual scheme”; and (2) the “agency con- 
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veys to the protester its intent on a position adverse to the protester’s 
interest.” Brandon Applied Systems, Inc., 57 Comp. Gen, 140 (1977), 
77-2 CPD 486. 

It is clear that as of the date of the February 22 letter, Capital, 
as noted above: (1) believed Prospect’s proposal did not deserve con- 
sideration under the “significant cost or technical advantage” excep- 
tion of the late proposals clause; and (2) knew that Prospect was 
proposing CDP as a major subcontractor for the work. Nevertheless, 
Capital’s February 22 letter expressly disavowed any intent to lodge 
a protest about these facts since Capital insists they were only 
“rumors” as of that date. 

Conceding that all of these facts were not for official disclosure since 
the negotiated procurement was before award as of February 22, we 
still consider that these facts constituted “bases of protest” as of that 
date under the above definition. Merely because a protester insists that 
it does not intend to file a protest cannot be held to extinguish base(s) 
of protest if, in fact, those bases exist. Moreover, it is our view that 
the facts recited in Capital’s February 22 letter sufficiently threatened 
Capital’s interests as of that date as to all later bases of protest sub- 
sequently filed with our Office; further, given the accuracy of these 
facts, it is beyond question that the source of Capital’s knowledge 
must be sufficiently highly placed within HHS so that Capital should 
have reasonably accepted the facts as “official” from the beginning 
notwithstanding the breach of secrecy involved. Capital therefore 
must be charged as of February 22 with notice of bases of protest as 
to the above grounds of protest. 

Further, although Capital insists it was not given details surround- 
ing HHS’s determination of Prospect’s technical advantage as of 
February 22, it is our view that this position is inconsistent with the 
position implicit in its February 22 letter that Prospect’s proposal 
did not deserve consideration under the “cost or technical advantage 
exception” provision in question. In these circumstances, this position 
implies a knowledge of facts sufficiently detailed to give rise to a basis 
of protest notwithstanding Capital’s continuing request to HHS for 
additional details regarding HHS’s decision to allow Prospect’s late 
proposal into the competition. 

Assuming, for the sake of discussion, that Capital should not be 
charged with all these bases of protest as of February 22, we never- 
theless believe that Capital may be charged with notice of all these 
bases of protest as of March 6, 1980, the date on which Capital admits 
to. knowledge of a February 29 HHS letter. This HHS letter in- 
formed Capital that its size protest. had been referred to SBA. Specifi- 
cally, HHS stated its understanding that Capital was “protestin[g] 
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the consideration of Prospect * * * as a possible recipient of award 
under the RFP” and informed Capital that Prospect’s size status 
had been referred to SBA. Thus, we believe this letter expressly con- 
firmed Capital’s chief “rumor’”—namely, that Prospect indeed was 
competing for the award. We consider that the explicit confirmation 
of this chief “rumor” should have reasonably led Prospect to an im- 
plicit realization that its other “rumored” facts were also correct and, 
for practical purposes, “official,” thereby giving notice of all bases of 
protest now asserted. Indeed, even Capital admits that, when an HHS 
representative informed it by telephone on March 25, 1980, of the 
pendency of Capital’s size protest, it was put on notice of all bases of 
protest later protested to our Office. In our view, the March 25 phone 
conversation conveyed no more information than was already known 
by Capital as a result of its receipt of HHS’s February 29 letter. 

Capital also argues that despite the February 29 letter, it was still 
not certain that Prospect had submitted a proposal. It cites FPR 
§ 1-1.703-2(a) (1964 ed. amend. 192) for the proposition that once a 
contracting officer receives a size protest, he has absolutely no discre- 
tion, but must refer the matter to SBA regardless of whether the firm 
that has been challenged has submitted a proposal or not. Thus, Capi- 
tal contends that it did not receive information that confirmed its 
belief that Prospect was one of the offerors until March 25, 1980. 

We do not agree. Section 1-1.703-2(a) of the Federal] Procurement 
Regulations provides: 

(a) Any bidder or offeror or other interested party may challenge the small 
business status of any other bidder or offeror on a particular procurement * 


Any contracting officer who receives a timely protest * * * shall alate 
forward such protest to the SBA * * *, [Italic supplied.] 


This provision does not require the contracting officer to refer all size 
status protests to SBA, but only those affecting a firm that also hap- 
pens to be a bidder or offeror for the “particular procurement” 
involved. 

Therefore, since HHS’s letter of February 29, 1980, informed 
Capital that its size protest had been referred to SBA, Capital knew, 
or should have known, that Prospect was a competitor. Thus, as ex- 
plained above, all the above grounds of protest should have been filed 
with our Office, at the latest, no later than 10 days after Capital’s 
receipt (on March 6) of HHS’s letter of February 29, 1980. But as indi- 
cated above, we did not receive Capital’s protest until March 28, 1980. 
Under our Bid Protest Procedures, therefore, these other grounds of 
protest are untimely filed and not for consideration on the merits. 


Significant Issue 


Capital argues that even if the protest is untimely, it presents a 
significant issue under section 20.2(c) of our Bid Protest Procedures 
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and should be considered under this exception to our timeliness rules. 
Capital contends that its protest “goes to the very heart of the competi- 
tive negotiation system of the Uninted States government.” It believes 
that, regardless of the exact language of the RFP’s late proposal pro- 
vision, HHS should not be allowed to accept a proposal submitted 53 
days late. 

The significant issue exception is limited to matters which are of 
widespread interest to the procurement community. Wyatt Lunber 
Company, B-196705, February 7, 1980, 80-1 CPD 108. Since Capital 
admits the present wording of the clause permits consideration of a 
late proposal before the competitive range has been determined (which 
is the factual situation here), we do not consider the issue to be 
“significant.” 


[B-199793] 


Telephones—Private Residences—Prohibition—Coast Guard Serv- 
ices—Cuban Refugee Immigration Into Florida 


Although official duties of the District Commander of the Seventh Coast Guard 
District require that he be available 24 hours a day to respond to problems aris- 
ing from the Cuban Refugee Freedom Flotilla, 31 U.S.C. 679 prohibits the District 
Commander from being reimbursed by the Government for the costs associated 
with installing and maintaining a telephone in his residence. 


Matter of: Telephone Usage—Private Residence, September 11, 
1980: 

The issue is whether the District Commander of the Seventh Coast 
Guard District is entitled to be reimbursed for the costs associated 
with installing and maintaining a telephone in his office at his quar- 
ters in order to conduct official business. In light of the express statu- 
tory provision of 31 U.S.C. 679 (1976) prohibiting payment of such 
costs, the District Commander may not be reimbursed. 

The question was presented by letter of July 25, 1980, from Ms. 
Velma M. Jones, Authorized Certifying Officer, Seventh Coast Guard 
District. 

The District Commander of the Seventh Coast Guard District is 
in charge of the Cuban Refugee Freedom Flotilla in the Florida 
Straits, His duties require that he be available at all times for daily 
contact with the various local, state and Federal agencies involved. 

Presently, the District Commander has a telephone in his quarters 
for his and his family’s personal use and for which he personally pays. 
However, since the District Commander must be available 24 hours a 
day the extra telephone activity at his residence has created a burden 
on his immediate family to the extent that they can neither place nor 
receive personal calls. Thus, to alleviate this situation the District 
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Commander had a telephone to be used for official business installed in 
his office at his quarters. It is for this telephone which reimbursement 
is sought. 

Section 679, title 31, United States Code (1976), applies to this 
situation. That section provides as follows: 


Except as otherwise provided by law, no money appropriated by any Act shall 
be expended for telephone service installed in any private residence or private 
apartment or for tolls or other charges for telephone service from private resi- 
dences or private apartments, except for long-distance telephone tolls required 
strictly for the public business, and so shown by vouchers duly sworn to and 
approved by the head of the department, division, bureau, or office in which the 
official using such telephone or incurring the expense of such tolls shall be 
employed: Provided, That the cost of installation and use of telephones in resi- 
dences leased or owned by the Government of the United States in foreign coun- 
tries for the use of the Foreign Service may be allowed from Government funds, 
under such regulations as may be prescribed by the Secretary of State, except 
that the restrictions in this section relating to long-distance tolls shall also apply 
to telephones installed in such official residences. 


We have consistently held that 31 U.S.C. 679 constitutes a manda- 
tory prohibition against the payment of costs associated with the instal- 
lation of telephones in quarters occupied as private residences by 
Government officers or employees even though the telephones were 
extensively used for the transaction of public business and from an 
official standpoint the telephones were desirable or necessary. See 
B-175732, May 19, 1976; B-130288, February 27, 1957 ; 33 Comp. Gen. 
530 (1954) ; 11 cd. 87 (1931) ; and 4 zd. 19 (1924). Moreover, we have 
held that using a room in a private residence as an “office” where a 
regular office with a telephone is available elsewhere does not constitute 
an exception to the prohibition of 31 U.S.C. 679. 21 Comp. Gen. 997 
(1942) ; 7 cd. 651 (1928). Exceptions have been made only when the 
private residence in question serves as the only location available under 
the circumstances for the conduct of official business. See e.g., 4 Comp. 
Gen. 891 (1925) permitting an isolated lighthouse keeper to have a 
telephone installed in his combined office and home at Government 
expense. See also 19 Comp. Dec. 212 (1912) ; 19 td. 350 (1912). 

Since the District Commander is already provided with an office by 
the Coast Guard, we do not feel that the present situation falls within 
the above-stated exception. It is unfortunate that his family may 
suffer some inconveniences due to the nature of his duties in connec- 
tion with the Cuban refugees. However, the relief sought may not be 
granted in light of the statutory prohibition of 31 U.S.C. 679. 

Accordingly, the District Commander may not be reimbursed by 
the Government for the costs associated with installing and maintain- 
ing a telephone in his office in his residence in order to carry out his 
official duties. 
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[B-197602] 


Pay—Retired—Survivor Benefit Plan—-Spouse—Annulment of 
Widow’s Remarriage—Annuity Reinstatement Date 


Where the beneficiary of Survivor Benefit Plan annuity payments remarried 
before the age of 60 causing her annuity payments to be terminated and the 
second marriage was subsequently annulled, beneficiary is entitled to have her 
annuity payments reinstated effective as. of the first day of the month in which 
the decree annulling her remarriage was rendered. See 10 U.S.C. 1450(b) (1976). 


Matter of: Jean B. Ford, September 12, 1980: 

The issue in this case is whether a Survivor Benefit Plan (SBP) 
beneficiary, whose.annuity was terminated as a result of a subsequent 
marriage is entitled to have her SBP annuity reinstated effective from 
the date her subsequent marriage was decreed annulled or from the 
time the annuity was initially discontinued. For the reasons stated 
below, the annuitant is entitled to begin receiving her SBP annuity 
effective the first day of the month in which the decree annulling her 
remarriage was rendered. 

The question was presented for an advance decision by the Chief, 
Accounting and Finance Division, Directorate of Resource Manage- 
ment, Headquarters Air Force Accounting and Finance Center, and 
has been assigned Air Force submission control No. DO-AF-1337 by 
the Department of Defense Military Pay and Allowance Committee. 

Mrs. Jean B. Ford began receiving an SBP annuity after the death 
of her first husband, Technical Sergeant DeWayne G. Ford, USAF, 
retired, on July 17, 1976. On October 16, 1978, Mrs. Ford remarried 
and informed the Air Force of this on October 30, 1978. Her annuity 
was discontinued on March 31, 1979. The annuity should have been 
terminated in October 1978, and as a result.an overpayment of the 
annuity was made. This marriage was subsequently annulled on Sep- 
tember 10, 1979, by the District Court, 57th Judicial District, Bexar 
County, Texas. While there is no doubt that Mrs. Ford is a proper 
beneficiary to receive SBP annuity payments there is a question as to 
the effective date of the reinstatement. 

The provisions relating to the SBP are found at 10 U.S.C. 1447 
et seg. (1976). Under 10 U.S.C. 1450(b) an annuity payable to the 
beneficiary terminates effective as of the first day of the month in 
which eligibility is lost. Section 1450(b) also provides that an annuity 
for a widow shall be paid to the widow while the widow is living or if 
the widow remarries before reaching age 60, until the widow remarries. 
In the present case since Mrs. Ford remarried prior to reaching age 60, 
she was no longer entitled to receive her SBP as of October 1, 1978. 

Section 1450(b) further provides for the resumption of the SBP 
annuity if the subsequent marriage is terminated by death, annulment, 
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or divorce. If the subsequent marriage is terminated then payment of 
the annuity is resumed effective as of “the first day of the month in 
which the marriage is so terminated.” 

Although the above-cited language seems clear, the Accounting and 
Finance Officer asks whether Mrs, Ford’s annuity payment is to be 
reinstated from October 1, 1978, the date the annuity payment was 
stopped due to her second marriage, or from September 1, 1979, the 
first day of the month in which her second marriage was terminated. 
The basis for the Air Force’s question is our decision, 54 Comp. Gen. 
600 (1975), in which we held that an annuity under the Retired Serv- 
iceman’s Family Protection, 10 U.S.C. 1481 e¢ seg. could be reinstated 
under certain state law effective the date the annuity payments were 
terminated by the marriage, since the annulment operated to void the 
marriage from its inception. 

In other words the question is, does the legal significance of an 
annulment operate to void the marriage from its inception, for the 
purposes of the SBP, notwithstanding the language of 10 U.S.C. 
1450(b) to the contrary. 

Under the RSFPP, a beneficiary loses entitlement to the annuity 
when he or she remarries. There is no provision under that Plan for 
the reinstatement of the annuity. Accordingly, it is necessary to 
examine the effect of an annulment under pertinent state law to estab- 
lish whether an annuity can be reinstated and to determine the proper 
date to be used in reinstating the annuity. 

Subsection 1450(b) of title 10, U.S. Code, specifically provides for 
the reinstatement of the annuity payments in the case of termination 
of the subsequent marriage and further provides that the annuity will 
be reinstated on the first day of the month in which the marriage is 
terminated. Thus, there is no need to examine state law in such cases 
since the Congress has specifically stated the condition under which an 
annuity may be reinstated and the effective date of the reinstatement, 
whether the marriage is terminated by death, divorce, or annulment. 

Accordingly, Mrs. Ford is entitled to have her SBP annuity rein- 
stated effective September 1, 1979, the first day of the month in which 
her remarriage was decreed annulled. Her SBP account should be 
adjusted accordingly. 


[B-199005] 


Bids—Acceptance Time Limitation—Extension—After Expiration 


Bidder which limited bid acceptance period to 30 davs, as permitted by solicita- 
tion, may not be permitted to revive bid by exending acceptance period after 
expiration of 30-day period because acceptance of bid would give protester 
unfair advantage and be prejudicial to other bidders that offered standard 60-day 
acceptance period. 








=——t ewetes vs. 


i 














Lice 


ion 


cita- 
ufter 
ster 
)-day 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 727 


Matter of: Timberline Foresters, September 12, 1980: 

Timberline Foresters (Timberline) protests the Department of. 
Agriculture: Forest Service’s failure to request an extension of the 
acceptance period of its bid and award of a contract at a higher price 
to Kimball Forestry Consultants (Kimball) for item 2 under invita- 
tion for bids (IFB) No. R2-80-43. We find the protest timely filed but 
without merit. 

The IFB, a total small business set-aside, is for Stage II timber 
inventory in three districts (items 1-3) of the Shoshone National 
Forest. Bid opening was held on February 28, 1980, Timberline, the 
third low bidder on item 2, limited its bid acceptance period to 30 
calendar days, as permitted by the solicitation, instead of the stand- 
ard 60-day acceptance period. However, Kimball, the fourth low 
bidder on the item, agreed to the 60-day bid acceptance period. 

Following bid opening, the Forest Service unsuccessfully sought 
information upon which to make a responsibility determination about 
the apparent low bidder for all three bid items and later referred the 
matter to the Small Business Administration (SBA).' See Federal 
Procurement Regulations (FPR) § 1-708+2 (1964 ed. amend. 192) ; 
Tennessee Apparel Corporation, B-194461, April 9, 1979, 79-1 CPD 
247. Timberline’s bid expired on March 29, 1980. Upon SBA’s advice 
that the bidder in question had failed to timely apply for a certificate 
of competency, the Forest Service awarded item 2 to Kimball on 
April 24, 1980, since the second low bidder was ineligible for award 
and Timberline’s bid had expired. 

Timberline complains that it was neither notified that the Forest 
Service anticipated delay in making the award nor was given an op- 
portunity to extend the acceptance period prior to the expiration of 
its bid. The protester states that upon request an extension would 
have been granted and concludes that as the lower bidder on item 2 
it should have been awarded the contract. 

The Forest Service takes the position that Timberline’s protest to 
our Office more than 7 weeks after the firm’s bid expired and 4 weeks 
after the award to Kimball is not timely filed in accordance with our 
Rid Protest Procedures, 4 C.F.R. § 20.2 (1980). Although the pro- 
testor could have checked with the procuring activity before its bid 
expired if it had a continuing interest in being considered for the 
award, we think that the mere expiration of its bid did not put Tim- 
berline on notice of a basis of protest because no award has been made 
and Timberline believed that it could revive its bid upon request. 
Similarly, we cannot agree with the Forest Service that the April 24 
award to Kimball required the filing of a protest within 10 working 
days. The agency provided notice of the award to the successful bid- 
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ders by letter dated May 6; 1980. The record, however, does not dis- 
close the date upon which Timberline either received the notice or 
learned that the award was made to Kimball. Where, as here, doubt 
exists as to when a protestor knew or should have known the basis 
for its protest, we resolve that doubt in favor of the protestor. Memo- 
rex Corporation, 57 Comp. Gen. 865, 867 (1978), 78-2 CPD 236; 
Dictaphone Corporation, B-193614, June 13, 1979, 79-1 CPD 416. We 
therefore consider the protest timely filed. 

The protest is, nevertheless, without merit. Contrary to-the pro- 
testor’s assertion, we do not believe that the contracting officer was 
required to advise Timberline of any delay in the award or to request 
extension of the acceptance period prior to the expiration of its bid. 
We have held that the regulatory provision, FPR § 1-2.404-1(c) 
(1964 ed. amend. 121), to which the protester apparently refers, was 
not intended to apply to situations in which only one of several ac- 
ceptable bids was inadvertently allowed to: expire, but to situations 
where failure to request extensions would require readvertisement. 
42 Comp. Gen. 604,607 (1963). 

By limiting its bid acceptance period to 30 days, Timberline not 
only took the risk that the Government: might not be able to make 
award within that time, but also avoided the risk of increased per- 
formance costs during the following 30-day period which Kimball 
assumed by granting a 60-day bid acceptance period. 48 Comp. Gen. 
19 (1968). The contract was in fact awarded to Kimball during that 
period. Timberline’s bid could not properly have been extended after 
the expiration of its 30-day acceptance period because that would have 
afforded the protester an unfair advantage over Kimball and other 
bidders that offered a longer acceptance period. Peck Iron and Metal 
Company, Ine., B-195716, October 17, 1979, 79-2 CPD 265; Mil-Std 
Corporation, B-197610, March 7, 1980, 80-1 CPD 182. 

The protest is denied. 


[B-193144] 


Attorneys—Fees—Agency Authority to Award—Discrimination 
Complaints—Rehabilitation Act of 1973 


Equal Employment Opportunity Commission (EEOC) may provide in its regu- 
lations for administrative payment of attorneys fees to prevailing party in 
Federal employee complaints filed under Rehabilitation Act of 1973, as amended, 
since scope of regulatory and judicial authority is same as granted under Title 
VII of Civil Rights Act of 1964, as amended. 


Attorneys—Fees—Agency Authority to Award—Discrimination 
Complaints—Age Discrimination in Employment Act of 1967 


EEOC may provide in its regulations for administrative payment of attorneys 
fees to prevailing party in Federal employee complaints filed under Age Dis- 
crimination in Employment Act (ADEA) of 1967, as amended. Scope of au- 
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thority granted to EEOC to regulate is virtually the same as granted in Title 
VII of Civil Rights Act of 1964, as amended, and legislative history of 1978 
amendments to ADEA shows no intent to deprive prevailing Federal employees 
of right available to non-Federal employees to receive attorneys fees awards. 


Matter of: Equal Employment Opportunity Commission—Admin- 
istrative Payment of Attorneys Fees, September 15, 1980: 

We have been asked whether the Equal Employment Opportunity 
Commission (EEOC) may include, in its regulations, provisions for 
the payment at the administrative level of attorneys fees to prevailing 
parties in “handicap” and “age” discrimination cases. For the rea- 
sons set forth below, we hold that the EEOC, if it chooses to do so, 
may provide for payment of attorneys fees to prevailing parties at the 
administrative level in those cases. 

The EEOC has issued interim revised regulations implementing 
Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 
$§ 2000e-16 et seg. (Title VII), which include provisions for the pay- 
ment of attorneys fees at the administrative level. 45 Fed. Reg. 24130 
(1980). They wish to include provisions for the payment of attorneys 
fees in connection with complaints-brought under the Rehabilitation 
Act of 1973, as amended, 29 U.S.C. $$ 701 e¢ seg., and the Age Dis- 
crimination in Employment Act (ADEA) of 1967, as amended, 29 
U.S.C. §§ 621 e¢ seg. By letter of May 16, 1978, B-167015, to the At- 
torney General, we indicated that if the Civil Service Commission, 
which was then charged with the task of drafting the Title VII regu- 
lations, chose to provide for the administrative payment of attorneys 
fees in those cases, we would not object to such regulations. By Re- 
organization Plan No. 1 of 1978, 43 F.R. 19807, 92 Stat. 3781, Febru- 
ary 23, 1978, the EEOC was given the authority to administer and/or 
enforce, among others, Title VII of the Civil Rights Act of 1964, as 
amended; the Rehabilitation Act of 1973, as amended; and the Age 
Discrimination in Employment Act of 1967, as amended. 

The Rehabilitation Act of 1973 was amended by Public Law 95-602, 
November 6, 1978, 92 Stat. 2955, adding, inter alia, 29 U.S.C. § 794a, 
which provides, in pertinent part, that: 

(a) (1) The-remedies, procedures, and rights set forth in section 717 of the 
Civil Rights Act of 1964, including. the application of sections 706(f) through 
706(k), shall be available, with respect to any complaint under section 791 of 
this title, to any employee or applicant for employment aggrieved by the final 
disposition of such complaint, or by the failure to take final action on such com- 
plaint. In fashioning an equitable or affirmative action remedy under such sec- 
tion, a court may take into account the reasonableness of the cost of any neces- 


sary work place accommodation, and the availability of alternatives therefor or 
other appropriate relief in order to achieve an equitable and appropriate remedy. 


* * « * * * -% 


(b) In any action or proceeding to enforce or charge a violation of a provision 
of this subchapter, the court, in its discretion, may allow the prevailing party, 
other than the United States, a reasonable attorney’s fee as part of the costs. 
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This section makes it doubly clear that-a prevailing party may be 
awarded attorneys fees, as section 706(k) of Title VII authorizing 
attorneys fees ‘in court actions is included in those sections incorpo- 
rated by reference. The statutory authorization for promulgating the 
implementing regulations under the Rehabilitation Act is the same as 
the statutory authorization for promulgating implementing regula- 
tions under Title VII. We have already indicated that we will not ob- 
ject to Title VII regulations which authorize administrative pay- 
ment of attorneys fees. Similarly, if the EEOC chooses to authorize 
administrative payment of attorneys fees for cases under the Rehabili- 
tation Act of 1973, we would not object to such regulations. 

Unfortunately, the question raised regarding the ADEA may not 
be disposed of as easily. When the ADEA was originally enacted in 
1967, it did not apply to Federal employees. It does not create a 
separate enforcement mechanism. Rather, 29 U.S.C. § 626(b) adopts 
by reference the powers, remedies and procedures of the Fair Labor 
Standards Act (FLSA) of 1938, 29 U.S.C. §§ 211(b), 215, 216, and 
217. The right to recover attorneys fees is specifically set out in section 
216(b). Through the FLSA Amendments of 1974, Public Law 93-259, 
April 8, 1974, 88 Stat. 55, 74 (29 U.S.C. 633a), the ADEA was made 
applicable to the Federal Government. 

In the 1974 Amendments, the only additions to the then-existing 
procedural and enforcement structure were to provide, in language 
virtually identical to that used in Title VII, for the enforcement of the 
Act for Federal employees by the Civil Service Commission (CSC), 
with a grant to CSC of the same wide-ranging authority to issue regu- 
lations that was given in Title VII. These provisions were codified in 
29 U.S.C. § 633a(b). It should also be noted that a Federal employee in 
section 633a(c) was given the right to bring “a civil action in any 
Federal district court of competent jurisdiction for such legal and 
equitable relief as will effectuate the purposes of this chapter.” Similar 
language is used in section 626(c) to give the right to bring a civil 
action to all other individuals covered by the ADEA. These Amend- 
ments did not change the definition of the class covered by the ADEA, 
i.e., individuals who were 40 to 65 years of age. 

The ADEA was next amended by the Age Discrimination in 
Employment Act Amendments of 1978, Public Law 95-256, April 
6, 1978, 92 Stat. 189. This Act did several things. It changed the defini- 
tion of the protected class, for individuals who were not employees of 
the Federal Government, to people who were 40 to 70 years of age. For 
Federal employees, or applicants for Federal employment it extended 
the Act’s coverage to anyone over 40. Some very specific exemptions 

for tenured college professors and policy-making executives were 
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created. It also confirmed, at least for non-Federal employees, the right 
to a jury trial. 

The 1978 Amendments also added section 633a(f) which provides 
that: 


Any personnel action of any department, agency, or other entity referred to 
in subsection (a) of this section shall not be subject to, or affected by, any 
provision of this chapter, other than the provisions of section 631(b) of this 
title and the provisions of this section. 


Section 631(b) defines the protected class of Federal employees as 
those over 40 years of age. 

A literal reading of section 633a(f) would appear to limit the 
remedies and enforcement provisions to those described in section 
633a. In that section there is no specific authority to award attorneys 
fees to complainants. We are not convinced that this provision must 
be read that literally. 

In Moysey v. Andrus, 21 FEP Cases 836 (D. D.C. 1979), the court, 
along with the merits of the claim, had to deal with the issue of 
whether or not Federal employees could file a class action under the 
ADEA. The defense argued that the FLSA provisions governed and 
under those provisions an individual may be a party-plaintiff only if 
he gives his written consent. The plaintiff argued that under section 
633a(f) the restraints on class actions imposed by the FLSA no longer 
applied to suits by Federal employees and that the normal class action 
procedures under the Federal Rules of Civil Procedures should be 
applied. The court, after reviewing the legislative history of section 
633a(f), held that the FLSA procedural provisions were incorporated 
through a section other than 633a; therefore, section 633a(f) elimi- 
nated their applicability to Federal employee cases. The court’s inter- 
pretation of section 633a(f) is literal, and apparently applies to both 
procedural and substantive rights. 

In Harris v. United States Department of the Treasury, 489 F. 
Supp. 476 (N.D. Ill. 1980), the court more narrowly construed the 
language of 633a(f) in holding that a Federal employee was entitled 
to a jury trial in an ADEA action. In footnote 11 of the decision the 
court discusses the meaning of section 633a(f) : 

As the defendants admits, it is reasonable to assume.that the purpose of 
§ 683a(f) was to establish that “substantive rights and obligations for Federal 
employers: would be different in some situations from those for private em- 
ployers.” Defendants’ Memorandum in Support of Motion to Strike at 15a 
(emphasis. supplied). For example, § 623 provides certain defenses for private 
employers which are unavailable to government employers. There is no indica- 
tion that § 633a(f) was intended to establish different procedures by which pub- 


lic and private employees could vindicate their substantive rights — the 
ADEA. 489 F. Supp. at 480. 


Compare Nakshian.v. Claytor, 22 FEP 41 (D.C. Cir. 1980), also con- 
firming the right of a Federal employee to a jury trial. The fact that 
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the Moysey and Harris cases reach differing conclusions as to the 
meaning of section 633a(f) would seem to indicate that the section is 
not as simple to interpret as it might seem. 

Prior to the 1978 Amendments, the right of the prevailing party 
to receive attorneys fees was clear because of the incorporation by 
reference -* the FLSA procedures. If section 633a(f) is interpreted 
as it was in J/oysey, then the right to attorneys fees, even in the Dis- 
trict Court, for Federal employees under the ADEA depends upon 
a finding that the langauge of section 633a(c), providing for “such 
legal and equitable relief as will effectuate the purposes of this chap- 
ter,” gives the court the authority to award attorneys fees. This would 
be contrary to the general rule that attorneys fees may be awarded 
against the Federal Government only when specifically authorized. 
Alyeska Pipeline Service v. Wilderness Society, 421 U.S. 240 (1975). 
For non-Federal sector employees, the right to attorneys fees depends 
not on such a broad interpretation of section 626(c), the analog of 
633a(c), but on the FLSA procedural rights. 

The right of a prevailing party to receive an sward of attorneys 
fees is an important right. Clearly prevailing parties in “handicap” 
discrimination cases and in Title VII cases may receive attorneys fees 
awards. Thus, prior to the ADEA Amendments of 1978 the remedies 
available for all three types of discrimination complaints included a 
right in the prevailing party to receive an award of attorneys fees. 
We find nothing in the 1978 Amendments or their legislative history 
that indicates that the Congress intended to eliminate the right of a 
prevailing Federal employee in an ADEA case to receive an award 
of attorneys fees. In fact, both the 1974 and 1978 Amendments gen- 
erally broadened the rights of Federal employees, and to construe sec- 
tion 633a(f) to eliminate the right to receive attorneys fees runs 
counter to this widening of their rights. The fact that the general state- 
ments in both sections 626(c) and 633a(c) that a court of competent 
jurisdiction may grant “such legal or equitable relief as will effectuate 
the purposes” of the ADEA were not revised by the 1978 Amend- 
ments seems to indicate that the Congress did not intend to signifi- 
cantly lessen the remedies available to Federal employees by eliminat- 
ing their right to an award of attorneys fees. 

Based on the above, we are inclined to interpret section 633a(f) as 
did the court in Harris v. United States Department of the Treas- 
ury, as an indication of differing substantive rights and obliga- 
tions. As with the procedural right to a jury trial addressed in Harris, 
we do not believe section 633a(f) was intended to deprive Federal em- 
ployees of an important part of the remedy available to non-Federal 
employees under the ADEA—the right to receive attorneys fees. Since 
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we believe that Federal employees may be awarded attorneys fees by 
courts in ADEA cases, just as in Title VII cases, and since the 
language granting the authority to regulate and enforce the ADEA 
is virtually the same as it isin Title VII, we hold that the EEOC may 
include provisions in ADEA regulations for the payment, at the ad- 
ministrative level, of attorneys fees to a prevailing party. 


[B-195903] 


Subsistence—Per Diem—Reduction—Quarters . Furnished—On 
Board Vessels—Department of Defense Employees 


Insofar as applicable to non-lodging portion of per diem, the “3 days in port” 
rule of 50 Comp. Gen.°388 (1970) was not affected by enactment of section 853 
of Defense Appropriation Act, 1978, restricting use of appropriated funds to pay 
lodging cost when Government quarters are available. Since October 1, 1977, 
amendment to 2 JTR 4552-3b(6) to reflect appropriation restriction did not 
define per diem entitlement when meals were procured ashore, the “Government 
Quarters Available” rate of per diem prescribed by 2 JTR 4552-3d should be paid 
after the third day in port for period from Oct. 1, 1977, until Dec. 1, 1978. 


Matter of: Ernest F. Saker—Temporary Duty Aboard Vessels—Per 
Diem, September 15, 1980: 

The question presented is what method the Naval Oceanographic 
Office should. have used to determine the amount of per diem payable 
to its employees who were on temporary duty assignments aboard 
ships outside the continental United States (CONUS) for the periods 
during which these ships were in port. For the reasons stated below, 
we hold that forthe period in question, October 1, 1977, to December 1, 
1978, the Naval Oceanographic Office should compute the per diem 
payments for employees involved by paying one-half of the locality 
per diem rate for all in-port periods beyond 3 days. 

The issue was presented by a letter from the Disbursing Officer, 
Naval Oceanographic Office, dated July 26, 1979, forwarding a travel 
voucher submitted by Mr. Ernest F. Saker, a civilian employee of that 
office. Mr. Saker served on temporary duty assignments aboard survey 
vessels between October 1, 1977, and December 1, 1978. The question 
is how his per diem should be computed. 

Prior to October 1, 1977, the method to be used in computing per 
diem for Naval Oceanographic employees on temporary duty assign- 
ments aboard ships outside CONUS was set out in Volume 2 of the 
Joint Travel Regulations (2 JTR), paragraph C4552-3b(6) which 
provided that: 

Aboard Government Ships. The per diem rates in subpar. 2c are prescribed for 
travel and temporary duty aboard a Government ship outside the continental 
United States. In the event the traveler uses commercial quarters during stop- 
overs in port, the following per diem rates are applicable for the stopover period: 


1. when assigned to extended voyages of 7 or more consecutive calendar days, 
the rate of per diem for the first 3 days in port is the appropriate $2 or $4 rate 
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prescribed in subpar. 2c, increased by the actual charges for meals, if any, and 
rounded to the next higher dollar, and the rate of per diem beginning with 
the 4th day in port is the appropriate rate prescribed in Appendix A (a 24-hour 
period is treated as a day) ; 

2. when assigned to voyages of less than 7 consecutive calendar days, the ap- 
propriate per diem rate prescribed in Appendix A; 

3. when quarters aboard ship are not available during stopover in port involv- 
in voyage of 7 days or more, the appropriate per diem rate prescribed in 


Appendix A. 

If an employee for his personal convenience uses available accommodations 
aboard a Government ship while the ship is in port, the appropriate $2 or $4 per 
diem rate prescribed in subpar. 2c, increased by the actual charges for meals, 
if any, and the resulting amount rounded to the next higher dollar is applicable 
for the stopover period. When an employee reports to a Government ship for 
temporary duty. while the ship is in port, he is paid the same per diem rate as 
all other employees assigned to duty aboard the ship. The rule in par. C4553-3a 
will be observed when computing the per diem for the day the per diem rate 
changes. In port increased per diem rates will continue through the quarter day 
in which the ship sails. 

The “subpar. 2c” referred to above is 2 JTR para. C4552-2c, appli- 
cable to travel within CONUS. Prior to October 1, 1977, that para- 
graph provided: 

Government Ship. Except as limited in subpar. 3b(6), a per diem rate of $2 is 
prescribed for travel and temporary duty aboard a Government ship when meals 
and quarters are furnished without charge, and a per diem rate of $4 is pre- 
scribed when the traveler is required to pay for quarters. Neither rate is sub- 
ject to further reduction. When the traveler is required to pay for meals, the 
appropriate $2 or $4 rate of per diem will be increased by the actual charges for 
meals and the resulting amount will be rounded to the next higher dollar. Re- 
ceipts for actual charges for meals will not normally be required but may be 
required in individual cases. In the event that the traveler must maintain com- 
mercial quarters ashore for use following the completion of one or more short 
trips at sea, the rates of per diem prescribed in this subparagraph will(be in- 
creased, before rounding to the next higher dollar, by the actual daily com- 
mercial cost of quarters maintained ashore during the period of travel aboard 
the Government ship. 


Paragraphs C4552-3b(6) and C©4552-2c mutually refer to each 
other and must be read together to understand the rules for compu- 
tation of per diem of civilian employees serving tours of temporary 
duty aboard ships while in port whether in or outside CONUS. These 
sections, when read together, reflect the “3 days in port” rule estab- 
lished in our decision 50 Comp. Gen. 388 (1970). In holding that em- 
ployees could not be required to occupy quarters aboard vessels 
during periods exceeding 8 days in port that decision drew no distinc- 
tion between ports within and those outside CONUS. The way in 
which the rule is set out in 2 JTR may be less than clear, but the over- 
al] meaning was recognized by the Court of Claims in Boege v. United 
States, 206 Ct. Cl. 560 (1975), and we understand that prior to Octo- 
ber 1, 1977, the “3 days in port” rule was applied whether or not the 
port was in CONUS. 

Effective October 1, 1977, section 853 of the Department of Defense 
(DOD) Appropriation Act, 1978, Public Law 95-111, September 21, 
1977, 91 Stat. 908, was enacted. Under that section employees of the 
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DOD could be required to use available Government quarters while 
on temporary duty assignments or face a reduction in their per diem 
or actual subsistence allowance. This section rendered the “3 days in 
port” rule in the above-quoted section moot as to the lodgings portion 
of the per diem payment. Section 853 provided that : 


* * * None of the funds appropriated by this Act or available in any work- 
ing capital fund of the Department of Defense shall be available to pay the 
expenses attributable to lodging of any person on official business away from 
his designated post of duty * * * when adequate government quarters are avail- 
able, but not occupied by such person. 


Following the enactment of this restriction on the use of appropri- 
ated funds, several paragraphs in 2 JTR were amended by Change 
146, December 1, 1977, effective October 1, 1977, to incorporate its 
limitations. The most extensive amendment was to paragraph C4552- 
3b(6) which, after revision, provided that : 

Aboard Government Ships. The per diem rates in subpar. 2c are prescribed 
for travel and temporary duty aboard a Government ship outside the continental — 
United States. When an employee reports to a Government ship for temporary 


duty while the ship is in port, he is paid the same per diem rate as all other 
employees assigned to duty aboard the ship. 


The reference to “subpar. 2c” was still to paragraph C—4552~-2c 
which was also revised. The only revision, however, was the deletion 
of the phrase “Except as limited in subpar. 3b(6) * * *” from the 
beginning of the paragraph. With these revisions, 2 JTR no longer 
contained any provisions implementing the “3 days in port” rule. 

From October 1, 1977, until December 1, 1978, the regulations did 
not specifically define the per diem entitlement of employees who pro- 
cured their meals ashore. We have been advised that when the ships 
were in port, as a general rule, Naval Oceanographic Office employees 
on temporary duty aboard those ships could continue to eat their meals 
on the ships if they chose to do so. The Naval Oceanographic Office was 
charged by the commands operating the vessels only for the meals 
actually eaten by their employees while the ships were in port. There 
was no specific guidance in either paragraph C4552-2c or in paragraph 
C4552-3b(6) as to how per diem was to be computed when meals were 
procured ashore and no mention of the “3 days in port” rule. Whether 
the employees actually used the quarters on board the vessels was 
irrelevant since the appropriation restriction meant that, under any 
circumstances, only the subsistence portion of the per diem could be 
paid. 

We have not modified or overruled the “3 day in port” rule. While 
2 JTR was amended effective October 1, 1977, to reflect the fact that 
the lodgings portion of per diem could not be paid, even after 3 days 
in port, the amendments failed to incorporate the 3 days in port rule 
insofar as it pertains to the other elements of per diem entitlement. 


347-367 0 - 81-4 
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Understandably, the Naval Oceanographic Office was unsure of the 
manner in which it should compute per diem for its employees who 
were on temporary duty assignments aboard vessels while those vessels 
were in port. The documentation furnished in connection with Mr. 
Saker’s claim indicates that the Naval Oceanographic Office felt that 
the rate of per diem established under 2 JTR C4552-3d for “Govern- 
ment Quarters Available” should be paid, at least after the third day 
in port. As in effect subsequent to October 1, 1977, that paragraph 
provided : 


Government Quartera-.Available. When Government quarters are available 
with or without a charge to:the traveler, the prescribed per diem rate will be 
50% of the applicable overseas per diem locality rate for the area. When a 
charge for the use of Government quarters is paid by the traveler, the per diem 
payable will be increased in an amount equivalent to the charge for quarters. 
The resultant amounts not :to*be rounded off to the next higher dollar. The ; 
period of applicability of. the rate prescribed by this subparagraph will be as & sh 
indicated in par. C4553-3b: In no case will the total per diem payable exceed K 
the applicableoverseas per diem locality rate for the area. 















All of the above sections remained unchanged until paragraph 5 19 
(4552-2b(6) was amended by Change 158, December 1, 1978, to pro- [| Ve 
vide that: Be 

Aboard Government Ships. The per diem rates:in subpar. 2c are prescribed pa 
for travel and temporary duty aboard a Government ship outside the continental sys 
United States. When an employee reports to a Government ship for temporary day 
duty while the ship is in port, he is paid the same per diem rate as all other : 
employees assigned to duty aboard the ship. When the employee procures meals po 
ashore at personal expense, after the third day in port, reimbursement is au- 
thorized in the amount of 14%. of the locality per diem rate for the port for pre 
each meal procured, not to exceed three meals daily (50 Comp. Gen. 388). 

This change, at least for stopovers in ports outside CONUS, returned 
the “3 days in port” rule to 2 JTR. Change 167 dated September 1, 

1979, amended paragraph C4552-2c to incorporate a similar version Tra 
of the “3 days in port” rule to travel within CONUS. hae 
The December 1, 1978 change to paragraph C4552-3b(6), however, A 
. ; ‘ ‘ , se 
did not clarify the manner in which per diem was to be computed port: 
during the preceding 14 months. In response to inquiries by the Naval wits 
Oceanographic Office, the Chief of Naval Operations, by letter dated |  not« 
November 20, 1978, advised that the revision to paragraph 4552- avail 
3b(6) reflected a change in DOD policy and could not be applied Mat 
retroactively. This response, however, did not explain what in fact TI 
the policy was during the 14-month period in question. The same lack Flor; 
of clarification exists as to the policy in effect prior to September 1, | voucl 
1979, for stopovers at points within CONUS. ocean 

The current provisions of 2 JTR now, more clearly than at any | a per 
other time, provide for the application of the “3 days in port” rule Navy 
to other than the lodgings portion of per diem in all ports no matter | 994 
where they are located. These most recent amendments accurately | (Comp 


reflect the sense of our holding in 50 Comp. Gen. 388 (1970). Consist- 
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ent with the sense of that decision and with DOD’s current implemen- 
tation authorizing per diem for meals ashore after the third day in 
port, we believe that the regulations in effect between October 1, 1977, 
and December 1, 1978, applicable to stopovers outside CONUS, should 
be read in the manner suggested by the Naval Oceanographic Office 
to authorize per diem after the third day in port at the rate prescribed 
by 2 JTR C4552-3d for “Government Quarters Available.” This con- 
struction is consistent with the fact that there is nothing to indicate 
that the October 1, 1977 changes to 2 JTR were for any purpose other 
than to bring the regulations into accord with the restriction on the 
use of appropriated funds to pay for lodgings when Government 
quarters were available. For the period from October 1, 1977, to Sep- 
tember 1, 1978, the provisions of 2 JTR for travel within CONUS 
should be similarly construed. 

Therefore, for the period in question, October 1, 1977, to December 1, 
1978, when Mr. Saker and employees on temporary duty aboard 
vessels procured meals ashore after the third day in port, for ports out- 
side CONUS, their per diem should be computed in accordance with 
paragraph C4552-3d. For ports inside CONUS, if the lodgings-plus 
system is applicable, and meals are procured ashore after the third 
day in port, an average cost of lodgings of zero should be used. For 
ports covered by the actual expense system, actual expenses for meals 
procured ashore after the third day in port should be paid. 


[B-197402] 


Travel Expenses—Military Personnel—Mode of Travel—Sail- 
boat—Privately Owned 


A service member authorized reimbursement of the cost of transoceanic trans- 
portation used when performing travel upon PCS who traveled by privately 
owned sailboat may be reimbursed only necessary expenses directly connected 
with the operation of the vessel (fuel, oil and docking fees), provided they do 
not exceed the amount which would have been paid by the sponsoring service for 
available Government transportation. 


Matter of: Captain William I. Parrish, USN, September 16, 1980: 
The Disbursing Officer, Personnel Support Activity, Pensacola, 
Florida, requests an advance decision concerning payment on a 
voucher submitted for reimbursement of expenses incurred in trans- 
oceanic travel by a privately owned boat or vessel in connection with 
a permanent change of station (PCS). The request, forwarded by the 
Navy Accounting and Finance Center, has been assigned Control No. 
80-4 by the Per Diem, Travel and Transportation Allowarice 
Committee, 
The member is entitled to reimbursement of actual expenses limited 
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to those expenses directly connected with the operation of the pri- 
yately owned boat or vessel used in the transoceanic travel not to ex- 
ceed the cost of Government air transportation or Government pro- 
cured air transportation. 

Captain William I. Parrish was authorized travel by Government 
air transoceanic travel at personal expense upon PCS from Kenitra, 
Morocco, to Pensacola, Florida, in accordance with paragraph M4159-5 
of Volume 1, Joint Travel Regulations (1 JTR), with reimbursement 
of the cost of transoceanic transportation.actually used when perform- 
ing circuitous travel not to exceed the total amount he would have 
been entitled to for travel-between his old and new permanent duty 
stations via the direct route. Incident to these orders, he used a pri- 
vately owned sailboat to make the PCS. 

The submission questions whether or not there is an entitlement to 
reimbursement for actual expenses incurred. The itemized voucher 
lists these expenses as diesel fuel, $200; lube oil, $30; food and con- 
sumable stores, $778.83; transit insurance for the voyage, $500; and 
mooring and docking fees, $30.68. The Navy Accounting and Finance 
Center endorsement indicates that reimbursement of actual expenses 
should be limited to fuel, oil and docking fees not to exceed the cost 
of Government air or Government procured air for the transoceanic 
travel. No comparative cost of air transportation is furnished. 

The travel of members of the uniformed services at Government 
expense is governed by section 404 of title 37, United States Code, 
which authorizes the payment of travel and transportation allow- 
ances to members upon a PCS under regulations prescribed by the 
Secretaries concerned. It has also been held that there is a statutory 
assumption by the Government of an obligation to pay the necessary 
travel expenses without such express authorization for the payment of 
commuted allowances, which constitutes construed authority for re- 
imbursement on an actual expense basis. See 47 Comp. Gen. 405 (1968). 

In accordance with such authority, paragraph M4159-5 of 1 JTR, 
provides in effect that when a member performs circuitous travel in- 
volving transoceanic travel the member is entitled to reimbursement 
for the cost of the transportation utilized not to exceed transportation 
by Government aircraft or vessel or Government procured transporta- 
tion or transportation procured at personal expense, depending on the 
circumstances involved. 

The provisions of 1 JTR, dealing with permament change-of- 
station travel to, from, or between points outside the United States 
do not specifically provide what expenses are considered actual ex- 
penses when a member is authorized to use his privately owned boat 





for travel from a point outside the United States to a point within / 
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the United States. However, other provisons of 1 JTR, while not spe- 
cifically applicable to travel outside the United States, do specifically 
set forth what are considered actual expenses when a member is au- 
thorized to use his privately owned boat. In such cases reimbursement 
is limited by the regulation to fuel, oil, and docking fees. See 1 JTR, 
paragraph M4203-3(g), and 47 Comp. Gen. 325 (1967). 

In that: regard it is our view that the limitation on the actual ex- 
penses with regard to privately owned boats contained in 1 JTR, para- 
graph M4203-3(g), would be applicable in determining actual ex- 
pense incurred in connection with a transoceanic crossing. Thus, it is 
our view that the member is entitled to reimbursement on an actual 
expense basis not in excess of the regulatory limitations. 

Accordingly, the purchase of diesel fuel and lube oil for the trans- 
oceanic travel, as well as payment of moving and docking fees, were 
necessary expenses directly connected with the operation of the pri- 
vately owned sailboat payable under the authority of paragraph 
M4159-5 of 1 JTR, provided they do not exceed the cost of air trans- 
portation authorized. However, expenditures for insurance and food 
and consumable stores used in the trip for personal expenses and there 
is no authority in the regulation for their payment. 

It would appear, however, that Captain Parrish may be entitled to 
per diem computed in accordance with 1 JTR 4204-1 on a constructive 
travel basis. 

The voucher submitted with the request is returned for payment, 
if otherwise correct, in accordance with this decision. 


[B-196326] 


Indian Affairs—Contracts—Bureau of Indian Affairs—Indian Self- 
Determination Act—Compliance Determination 


Indian Self-Determination Act requires Federal agency to include in prime con- 
tract for benefit of Indians provision requiring prime contractor to afford pref- 
erence to Indian-owned firms in award of subcontracts to greatest extent feasible, 
and requirement is not satisfied by compliance with Buy-Indian Act. 


Procurement — Statutory Changes — Implementation — Effective 
Date of Application — Preference to Indian Concerns 


Where almost 5 years elapses from time of enactment of statute before regula- 
tion is promulgated requiring Federal agency to include in prime contract for 
Indians’ benefit subcontracting preference for Indian firms, agency may not be 


| excused from implementing statutory requirements because regulation was pub- 


| lished after bid opening. 


Matter of: J & A, Inc., September 22, 1980: 
J & A, Inc. (J&A) protests the award of a contract by the Army 


‘ Corps of Engineers-(Corps) under a solicitation for the replacement 
) of an above-ground natural gas distribution system in Barrow, 
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Alaska, with an underground gas system. Pursuant to the terms of an 
agreement between the Department. of the Interior’s Bureau of In- 
dian Affairs (BIA) and the Corps, the Corps advertised, awarded 
and is to administer the construction contract for BIA. The basis for 
protest is that the Corps did not comply with section 7(b) of the 
Indian Self-Determination Act, 25 U.S.C. § 450e(b) (2) (1976), in 
that the prime contract. did not include a requirement that Indian 
organizations and Indian-owned firms be given preference, to the 
greatest extent feasible, in the award of subcontracts where the prime 
contract with the Federal Government is for the benefit of native 
Americans. J&A, which alleges that it would be eligible for the cited 
preference in view of its 51-percent Indian ownership urges this Office 
to require the Corps to add to the contract the Indian preference in 
subcontracting provision published at 44 Fed. Reg. 62514 (October 31, 
1979) by the Secretary of the Interior to implement the statute. The 
provision was published after bids on the prime contract were opened ; 
a contract subsequently was awarded notwithstanding the protest. 

The protest is sustained. 

As an initial matter, the issue of whether the protester is an “inter- 
ested party” under our Bid Protest Procedures, 4 C.F.R. part 20 
(1980), has been raised. We simply point out that J&A, as an eligible 
subcontractor, has a sufficiently direct and substantial economic inter- 
est in urging that the Indian preference should have been included 
in the contract to qualify as an interested party for purposes of filing 
a bid protest. See Donald W. Close and Others, 58 Comp. Gen. 297 
(1979), 79-1 CPD 184; Optimum Systems, Incorporated—Subcon- 
tract protest, 54 Comp. Gen. 767 (1975), 75-1 CPD 166. 

With respect to the substantive issue raised in the protest, section 
7(b) of the Indian Self-Determination Act states in pertinent part: 


Any contract * * * pursuant to this Act * * * or any other Act authorizing 
Federal: contracts with or grants to Indian organizations or for the benefit 
of Indians shall require that to the greatest extent feasible— 

BY * * * = + * 


(2) preference in award of subcontracts * * * in connection with the ad- 
ministration of such contracts * * * shall be given to Indian organizations and 
to Indian-owned economic enterprises as defined in section 1452 of this title. 


It is not disputed that the contract in this case is for the benefit of 
Indians. 

The Corps’ position essentially is that its responsibility with respect 
to promoting Indian participation in the project was fulfilled by 
complying with the Buy Indian Act, 25 U.S.C. § 47 (1976), in award- 
ing the prime contract. The Buy Indian Act, which like section 7 (b) 
of the Indian Self-Determination Act reflects Congress’ intent to 
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further Indian participation in Federal programs conducted for 
Indians, states: 
So far as may be practicable Indian labor shall be employed, and purchases 


of the products of Indian industry may be made in open market in the discretion 
of the Secretary of the Interior. . 


The Department of the Interior’s policy with respect to implementing 
the.above statute requires that before taking any procurement action, 
contracting officers. determine whether there are any qualified Indian 
contractors. within the normal competitive area that could meet the 
requirement. Only if none are found may non-Indian contractors be 
solicited ; a qualified contractor for purposes of this policy is one that 
is totally Indian-owned. 20 Bureau of Indian Affairs Manual 
(Supp. 2). 

To comply with the Buy Indian Act policy, the Corps requested 
that BIA investigate the availability of Indian contractors that might 
be able to perform the prime, construction contract. After a 3-month 
investigation, BIA was able to identify only two potential Indian con- 
tractors. However, the Corps investigated the potential contractors 
and found that they did not have the requisite field experience. Ac- 
cordingly, the Corps advertised the project without restriction. 

We do not agree that compliance with the Buy Indian Act and the 
corresponding BIA implementing regulations through reliance on 
BIA’s investigations relieved the Corps of its responsibilities under 
section 7(b) of the Indian Self-Determination Act. The Buy Indian 
Act “preference” as implemented by the Department of the Interior 
involves the setting aside by the Government of procurements for par- 
ticipation by firms that are 100-percent Indian-owned, and thus the 
implementing regulations necessarily require a survey of the competi- 
tive area to determine the feasibility of such a set-aside in a particular 
case. In contrast, section 7(b) of the Indian Self-Determination Act 
simply mandates that Federal contracts for the benefit of Indians 
require the prime contractor to afford preference in subcontract 
awards to firms that may be only 51-percent Indian-owned. Thus the 
statutes contemplate different preferences and different universes of 
potential recipients of these preferences. Further, whereas the Buy 
Indian Act imposes a duty on the Federal Government in the initial 
procurement stage, the Indian Self-Determination Act requires only 
that the prime contract require the preference to be implemented by 
the contractor. In view thereof, we cannot agree that simply because 
it may not be feasible to set a procurement aside for 100-percent Indian 
contractors, the requirements of the Indian Self-Determination Act 
that the prime contract impose a duty on the prime contractor regard- 
ing the award of subcontracts can be ignored. 

We recognize that, as stated at the outset of this decision, the Secre- 
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tary of the Interior did not promulgate the Indian preference in sub- 
contracting provision to implement section 7(b) until after bids were 
opened. However, while we have recognized that the implementation 
of a statute by the Executive branch takes a reasonable time, B~114835, 
October 19, 1979, we note that almost 5 years from the enactment 
of the statute passed before the statute’s requirement was implemented. 
In addition, almost 2 years passed from the time we specifically recom- 
mended to the Department of the Interior that it definitize the statu- 
tory preference. See Department of the Interior—request for advance 
decision, 58 Comp. Gen. 160, 167 (1978), 78-2 CPD 482. 

Under the circumstances, we do not believe that the publishing of 
the Secretary of the Interior’s implementing preference provision 
after bid opening here excuses the failure of the agency to impose the 
contractual duty on the prime contractor required by law in the award 
of subcontracts. Therefore, we sustain the protest. 

Nonetheless, section #(b) of the Indian Self-Determination Act only 
requires the preference in the award of subcontracts “to the greatest 
feasible extent.” We have stated that such language confers broad dis- 
cretionary authority and thus does not require subcontract awards to 
Indian-owned firms. Jd. We note that the prime contract has been 
awarded to a joint venture that includes a native American concern. 
Moreover, while the record indicates that all subcontracts already 
have been awarded to non-Indian firms, the prime contractor asserts 
that it did give first consideration to Indian-owned_ enterprises, in- 
cluding J & A, but found them technically unacceptable. 

Accordingly, we find that the Congress’ purpose reflected in the 
Indian Self-Determination Act has been substantially met in the pro- 
curement despite the nonexistence of an express preference require- 
ment in the prime contract. In view thereof, we will not recommend 
any remedial action with respect to this procurement. 

By separate letter, we are advising the Secretary of the Army of 
‘the above-discussed procurement deficiency. 


[B-199138] 


Contracts — Specifications — Qualified Products — Acceptabil- 
ity — Evaluation Propriety 


Fundamental question which must be addressed when compliance with Qualified 
Products List (QPL) clause is at issue is whether essential needs of Govern- 
ment, as reflected in QPL, will be satisfied by offered product. 


Contracts—Specifications—Qualified Products—Status—Repack- 
aging Effect—What Constitutes “Repackaging” 


Transferring product which is qualified in bulk form into pressurized containers 
is not simply “repackaging” since product in pressurized form is subject to spe- 
cialized QPL tests additional to those established for product in bulk form. 
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Contracts — Specifications — Qualified Products — Packaging Re- 
quirements—Pressurized Form of Qualified Bulk Product—Status 
as Qualified End Item 


Where product offered by protester had not been subjected to additional special- 
ized QPL tests established for product in form offered by protester and called 
for by invitation for bids (IFB), protester was not offering to supply qualified 
end item as required, and agency acted reasonably in rejecting protester’s bid 
as nonresponsive. 


Contracts—Specifications—lInterpretation—Oral Advice 


Contention that protester was misled by agency personnel concerning need for 
QPL qualification of product is without merit since IFB provided that oral 
explanations were not binding and erroneous advice given by agency personnel 
cannot act to estop agency from rejecting nonresponsive bid as it is required to 
do so by law. 


Matter of: Trident Industrial Products, Inc., September 23, 1980: 


Trident Industrial Products, Inc. protests the rejection of its bid 
under invitation for bids (IFB) No. 6PR-W-JO751-B2-F, issued by 
the General Services Administration (GSA). GSA rejected the bid 
because it found that Trident did not satisfy the requirements of the 
“Qualified Products List” (QPL) clause of the IFB. For the reasons 
set forth below, we deny the protest. 

The solicitation called for three items of corrosion preventive, one 
in bulk form in five gallon cans and two in pressurized form in 16 
ounce aerosol cans. Trident was the low bidder on items numbers 2 
and 8, and aerosol cans. Trident offered to furnished aerosol cans 
which it filled with corrosion preventive purchased in bulk from a 
QPL listed manufacturer. 

The QPL clause of the IFB reads as follows: 


Qualified products: 


(a) With respect to products described in this solicitation as requiring quali- 
fication, awards will be made only for such products as have, prior to the time 
set for opening of offers, been tested and approved for inclusion in the qualified 
products lists identified below. Manufacturers who wish to have a product tested 
for qualification are urged to communicate with the office designated below. 

+ * * * ™ vy i 

(b) The offeror shall insert, * * * the name of the Qualified Source of mate- 
rial, product designation, and QPL test or qualification number of each product 
offered. Qualified products may be packaged in any container which has the 
identifying label or markings of the Qualified Source of material and complies 
with the packaging requirements cited in the Bid Schedule. Any offer which does 
not identify the Qualified product offered will be rejected. 


The relevant packaging and packing requirement cited in the QPL 
clause required the use of a 16 ounce aerosol can, and stated that “the 
aerosol containers shall be packed in fiberboard boxes to insure deliv- 
ery at destination, to provide for redistribution by the initial receiv- 
ing activity, and shall be acceptable by common carrier under National 
Motor Freight Classification and Uniform Freight Classification.” 

GSA points out that the QPL clause contained in the solicitation 
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was revised to its present form in November 1979 to allow renackagers 
to furnish the product of a qualified manufacturer in accordance with 
our decision in Methods Research Products Company, 59 Comp. Gen. 
48 (1979).'79-2 CPD 272. In that case we held that the essential needs 
of the Government are for the end item being procured rather than 
for the containers holding the end item so that the QPL status of the 
qualified product should not generally be regarded as affected by a 
nonmanufacturing step such as repackaging the end item. 

The protester in Methods Research Products Companu (MRP) had 
purchased adhesive in five gallon drums from a qualified manufac- 
turer and repackaged it into bottles and cans. The OPI. clause in use 
at that time was viewed by GSA as requiring that qualified products 
must be delivered in the manufacturer’s.containers. The stated: reason 
for this requirement was to ensure product integritv. We found this 

‘argument to be without merit because the nackaging did not relate 
to the OPL. status of the offered product and concluded that the re- 
packaging restriction under the circumstances present was unduly 
restrictive of competition. 

In the instant case, Trident proposed to furnish’the corrosion pre- 
ventive compound of a qualified manufacturer. but intended to fill and 
pressurize.the aerosol cans itself. The contracting officer rejected Tri- 
dent’s bid because Trident was not itself a qualified aerosol manufac- 
turer, z.¢.. the filled aerosol can was not a qualified product. 

The decision to reiect Prident’s bid is asserted by GSA to be con- 
sistent with the RFP since:it was based on the contracting officer’s 
conclusion that filling and pressurizing the cans is a manufacturing 
process rather than a packaging process, and that the filled and pres- 
surized can was the product or end item under the QPL. According 
to the contracting officer, the conclusion that filling and pressurizing 
the cans is a manufacturing process is indicated by the need for an 
approved formula showing the amounts of corrosion preventive and 
type and amounts of propellant, as well as for testing and approval 
of the type and size of valve and activator. 

At the outset, we believe that GSA has placed undue emphasis on 
the manufacturing process discussed in MRP. That discussion related 
to a paragraph in GSA’s QPL clause which is no longer used and was 
in way of explanation of a prior GAO decision which GSA had ap- 
parently relied on in establishing the portion of the QPL clause in 

question. 

In MRP. we indicated that the status of a qualified product gen- 
erally will be affected by an additional manufacturing step but not by 
repackaging. We noted that one exception to the latter would be where 
the original packaging served a special function in the use of the 
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product. We did not mean to imply, however, that these are the only 
considerations relevant to determining whether‘a product is qualified 
as required. 

Rather, the fundamental question which must be addressed when 
compliance with a QPL clause is at issue is whether the essential needs 
of the Government, as reflected in the QPL, will be satisfied by the 
offered product. 

In this case, the IFB called for two items of corrosion preventive 
in pressurized form and stated that QPL qualification was required 
for all items. The relevant QPL lists products qualified under Military 
Specification MIL-C-0081309C dated August 30, 1973, as amended. 
This specification establishes tests for Class 1 (bulk) and Class 2 
(pressurized) corrosion preventive. Class 2, exclusive of propellant, 
is subject to the same tests as Class 1 but, significantly, is also subject 
to additional specialized tests when in pressurized cans with 
propellant. This is reflected in the QPL which specifies the type and 
class of corrosion preventive for which each manufacturer is qualified. 

Thus, the QPL qualification of the product in pressurized form is 
dependent upon its ability to pass the additional specialized tests ap- 
plicable to it. These tests establish a number of criteria peculiar only 
to the pressurized. cans. Accordingly, we do not believe that trans- 
ferring the basic product, which is qualified in bulk form, into pres- 
surized containers amounts to nothing more than repackaging a 
qualified product or that it has no affect on the qualified status of 
the end product. Since the pressurized product offered by Trident had 
been subjected only to those tests established for the basic material but 
not the additional specialized tests for the product in aerosol cans, we 
conclude that Trident was not offering to supply the qualified product 
called for by the IFB. We therefore believe that GSA acted reasonably 
in rejecting Trident’s bid as nonresponsive. 

In support of its position that rejection of its bid was improper, 


| Trident alleges that it was misled by GSA contracting personnel who 
| advised that Trident would be fully qualified as a bidder simply by 
» conforming to the formulations specified for the product in pressurized 
) form. GSA responds that while contracting personnel did explain to 
| Trident that some confusion existed over whether Trident must ac- 
| quire QPL qualification under our decision in MRP, they never told 


Trident it did not have to be qualified under the QPL. GSA asserts 


) that in fact, Trident was informed that to be on the “safe side” it 
) should seek such qualification. 


In any event, as GSA points out, this Office has held that where the 


| IFB states that oral explanations are not binding, reliance of the 
bidder on an oral explanation is at the bidder’s own risk and also that 
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erroneous advice given by agency personnel cannot act to estop an 
agency from rejecting a nonresponsive bid as it is required to do so 
by law. Klean-Vu Maintenance, Inc., B-194054, February 22, 1979, 
79-1 CPD 126; CFE Air Cargo, Inc., B-185515, August 27, 1976, 76-2 
CPD 198. Paragraph 3 of Standard Form 33A, which was incorpo- 
rated by reference into the instant solicitation, clearly states that oral 
explanations or instructions given before award will not be binding 
and that any explanation desired regarding the meaing or interpreta- 
tion of the solicitation must be requested in writing. Furthermore, 
GSA correctly found Trident’s bid to be nonresponsive. Accordingly, 
we find no merit to Trident’s argument that it was misled by GSA 
contracting personnel. 
The protest is denied. 


[B-197297] 


Contracts—Protests—Notice—To Contractors 


Contention that protester was not given opportunity to respond to earlier pro- 
test is without merit since record shows that protester met with agency officials 
after prior-protest was filed to discuss protest and protester’s contract was not 
canceled until 2 weeks later. 


Contracts—Awards—Protest Pending 


General Accounting Office (GAO) will not question agency decision to make 
award prior to resolution of protest where decision to do so was made in accord- 
ance with applicable regulations. 


Contracts — Negotiation — Awards — Erroneous — Evaluation 
of Proposals 

Upon discovery that protester’s proposal did not meet mandatory request for 
proposals (RFP) requirement, agency canceled contract erroneously awarded 
to protester. Protester contends, alternatively, that: (1) RFP requirement was 
ambiguous; (2) reevaluation using tariff prices for meeting disputed manda- 
tory requirement would still result in award to protester. GAO concludes: (1) 


RFP requirements was not ambiguous; (2) original award should not have been 
made to protester. 


Contracts—Cancellation—Termination for Convenience of Govern- 
ment v. Cancellation—Finality of Administrative Findings—Con- 
tract Disputes Act of 1978 Effect 


GAO will not decide whether cancellation or termination for convenience was 
proper method to terminate contract improperly awarded to protester. Appro- 
priate forum for deciding issue is agency board of contract appeals since the | 
facts are in dispute. 


Matter of : New England Telephone and Telegraph Company, Sep- 
tember 25, 1980: 

New England Telephone and Telegraph Company (NET) protests 
against the Internal Revenue Service’s (IRS) cancellation of NET’s 
contract (for the lease and maintenance of a Dimension 2000 Private 
Branch Exchange system at the IRS Service Center in Andover, Mas- 
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sachusetts) and subsequent award of a contract for this requirement 
to Rolm New England (Rolm)—the only other offeror. 

The central issues in this. protest are: (1) whether the IRS prop- 
erly determined that the original award to NET was illegal and, 
therefore, subject to cancellation rather than termination for conven- 
ience; and (2) whether the work in question should have been reso- 
licited rather than awarded to Rolm. For the reasons set forth below, 
we conclude that the IRS improperly awarded the original contract 
to NET. However, we do not believe it appropriate for us to decide 
the question of the correct method of ending NET’s contract. We also 
conclude that the subsequent award to Rolm under this solicitation 
was proper and, therefore, resolicitation was not required here. 


Background 


Request for proposals (RFP) No. 79-3 was issued. by the IRS on 
April 9, 1979. The RFP solicited proposals for the acquisition and 
maintenance of telephone systems for the IRS Service Center in 
Andover, Massachusetts, and for the IRS National Computer Center 
in Martinsburg, West Virginia, and stated that one or more contracts 































t 
A would be awarded. The successful offerors would be required to design, 
install, and maintain the telephone system at the designated IRS fa- 
ke cility for a 10-year period. The solicitation indicated that firm-fixed- 
rd- price contracts would be awarded for lease, lease-to-ownership, or out- 
| right purchase of the telephone system. The initial contract was to ter- 
” minate on September 30, 1979, but since known requirements covered a 
10-year period, the contract could be extended for as long as 120 
soi) months at the option of the IRS. 
was The RFP called for fixed prices for the initial contract period and 
“th for each option year, and proposals were to be evaluated on the basis 
een of firm-fixed prices for the total 10-year system’s life. Preproposal 
conferences were held at the Martinsburg facility on May 4, 1979, 
ern and at the Andover facility on May 11, 1979. On September 27, 1979, 
com- | contract No. TIR 79-106 was awarded to NET for the lease and 
maintenance of a Dimension 2000 Private Branch Exchange system to 
/was — fulfill the Andover telephone requirement. The initial contract 
rine expired on September 30, 1979, and the contract. option was exercised 
to extend the contract until September 30, 1980. 
Sep- On December 13, 1979, the IRS received a letter from Rolm charg- 
ing that “insufficient, inaccurate price information was submitted, and 
ytests | that improper equipment was offered” by NET and that there were 
ET’s | inconsistencies between the contract awarded to NET and the require- 
‘ivate | ments of the RFP. On December 28, 1979, Rolm filed a protest with 


our Office against the contract awarded to NET for the Andover 
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telephone requirement. In its protest to us, Rolm alleged, among other 
things, that the award to NET had been improper because: 

1. NET had proposed rotary dial instruments rather than tone dial 
(i.e., push button) instruments as required by the RFP. Also, NET’s 
proposal omitted line charges for each tone instrument. 

2. NET’s proposal did not include multiline equipment charges 
(specifically, line illumination charges) as required by the RFP. 

3. NET had failed to disclose that, under its proposed two-tier rate 
structure, both maintenance charges (Tier B) and equipment charges 
(Tier A) could be increased during the 10-year period of the contract. 
Accordingly, these prices were not fixed as called for in the RFP. 

The IRS issued a “stop work” order to NET on January 2, 1980, 
while an analysis of Rolm’s protest was undertaken. On January 
4, 1980, the IRS held a meeting with representatives of NET and the 
American Telephone and Telegraph Company (AT&T) (NET’s par- 
ent corporation) to discuss the protest allegations. Rolm’s allegations 
were discussed and responses were elicited from NET’s representatives. 
The award to NET was reexamined by the contracting officer in light 
of Rolm’s protest and the responses given by NET at the January 4 
meeting. Subsequently, the IRS concluded that the contract had been 
illegally awarded to NET. 

By letter dated January 17, 1980, the contracting officer notified 
NET that its contract was canceled because of “material misrepresenta- 
tions, mistakes and omissions” contained in NET’s proposal. NET 
protested to our Office against the cancellation of its contract on 
January 28, 1980, On February 1, 1980, during the pendency of NET’s 
protest, the IRS awarded a contract for acquisition and maintenance 
of a Dimension 2000 Private Branch Exchange system at the Andover 
facility in accordance with a lease-to-ownership plan proposed by 
Rolm in response to RFP 79-3. On February 11, 1980, Rolm withdrew 
its protest in our Office. 







































Procedures Attending Rolm Award 


NET argues that the IRS never gave NET an opportunity to 
respond to the allegations raised by Rolm in its earlier protest. Instead, 
NET contends that the IRS simply adopted Rolm’s unsubstantiated 
allegations and prematurely canceled NET’s contract. Furthermore, 
NET argues that the award of a contract to Rolm prior to resolution 
of NET’s protest by our Office was improper under our Bid Protest 
Procedures, 4 C.F.R. part 20 (1980), and section 1-2.407-8(b) of the 
Federal Procurement Regulations (FPR) (1964 ed. amend, 68). 

Under section 20.3(a) of our Bid Protest Procedures and section 
1-2.407-8(a) (3) of the FPR (1964 ed. amend. 139), parties having 
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a clear interest. in a protest should be notified by the contracting 
agency that a protest has been filed in our Office and given the bases 
therefor, so that they may have an opportunity to submit their views 
and any relevant information on the protest to the contracting officer 
and our Office. In the present case, the IRS convened a meeting with 
NET representatives on January 4, 1980, and discussed the bases of 
Rolm’s protest with them. NET was given an opportunity to respond 
to Rolm’s allegations at that meeting, and there is no indication that 
the IRS failed to furnish NET with the written materials concern- 
ing Rolm’s protest. Since NET’s contract was not canceled until Janu- 
ary 17, NET had sufficient time to comment and submit any relevant 
documentation on the matter before cancellation was effected. Thus, 
the IRS complied with the policy goals of these provisions. 

Regarding the award to Rolm during the pendency of NET’s pro- 
test, FPR § 1-2.407-8(4) (iii) (1964 ed. amend. 68) provides that an 
award may not be made prior to resolution of a written protest unless 
the contracting officer determines a prompt award will be advanta- 
geous to the Government. The contracting officer made such a deter- 
mination on January 31, 1980, obtained approval at a higher level 
within the IRS, and notified our Office on February 1, 1980, of his 
intention to award to Rolm pending resolution of NET’s protest in 
accordance with FPR § 1-2.407-8(b) (3) (1964 ed. amend. 68). There- 
fore, since the contracting officer acted in accordance with applicable 
regulations, the decision to proceed with award in spite of NET’s 
protest is not subject to objection by our Office. Moreover, even if 
these procedural requirements were not met, the legality of the 
award to Rolm would not be affected. SAJ Comsystems Corporation, 
B-196163, February 6, 1980, 80-1 CPD 100. Accordingly, this point 
of NET’s protest is denied. 


Propriety of Cancellation 


Section “F” of the RFP contained the mandatory requirements for 
the phone system to be installed. In the solicitation as originally issued, 
offerors were given the option of providing either rotary dial instru- 
ments or tone dial instruments. Section F.2.13 of the RFP originally 
stated : 


Unless otherwise stated herein, provide tone or rotary dial switching equip- 
ment and instruments, whichever. is the least cost to the Government. If a 
rotary dial system is proposed, then unless otherwise stated herein, provide 
enough switching equipment to process calls from at least 20 lines equipped for 
tone dialing. 


Amendment No. 1, issued May 23, 1979, “removed” the above provi- 
sion and “inserted” new paragraph F.2.13 which reads: 


Provide tone switching equipment and instruments. 
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NET admits that it offered rotary dial instruments, but argues that 
the RFP did not specify that tone dial rather than rotary dial instru- 
ments were required. Specifically, NET contends that the RFP must 
be considered ambiguous as to a mandatory requirement for tone dial- 
ing because it did not contain the phrases “touch tone” or “tone dial.” 

There are admitted technical differences between rotary and tone 
instruments. Rotary instruments operate on an electrical impulse sys- 
tem while tone instruments operate through tone generated frequen- 
cies, All parties agree that tone instruments are more expensive than 
rotary instruments. Moreover, it is clear that the original and new 
paragraphs F.2.13 were to cover the same technical areas of the RFP; 
also, all offerors were aware that the original paragraph F.2.13 con- 
tained the phrase “tone dial.” 

Given these circumstances, we conclude that*the wording of the 
amendment reasonably conveyed the IRS’s intent that tone dial instru- 
ments were required and that rotary dial instruments would not be 
acceptable. Accordingly, the original award to NET was in error since 
that determination was based on the assumption that NET had, in 
fact, complied with the material RFP requirement concerning the 
mandatory use of tone dial instruments. 

Further, we agree with the IRS’s argument that it had no way of 
reasonably discovering the error prior to award since the error could 
have been discovered only by asking NET whether its proposed price 
eovered tone dial instruments or by asking appropriate regulatory 
authorities for NET’s tone dial prices. We agree that the IRS was 
under no duty to pursue these inquiries in light of the RFP require- 
ment for tone dial instruments which reasonably led the IRS to assume 
that NET’s price, in fact, covered these instruments. 

When this award error became obvious in light of Rolm’s protest, 
the IRS reevaluated the proposals using NET’s tariff rates (as fixed 
under Massachusetts law) for tone dial instruments and related line 
charges. The IRS reports that, when NET’s proposal price is increased 
for “tone dial corrections,” Rolm rather than NET is the successful 
offeror under the RFP’s award provision, which stated that price 
would count 80 percent of the award decision. NET’s failure to com- 
ply with the tone dialing requirement, according to the IRS, lowered 
its proposed price by approximately $62,000 over the projected 10- 
year life of the system. Considering the total evaluated proposed 
prices of Rolm ($758,933) and NET ($808,343) it is clear that the 
pricing effect of the tone charges was material and, as noted above, 
affects the relative standing of the offerors. NET has not challenged 
these calculations which were set forth in a May 22, 1980, IRS report, 
made available to NET. Accordingly, and recognizing that NET has 
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the burden of showing that these calculations were erroneous, we con- 
clude that the original award should have been made to Rolm. 

NET argues that, even if the IRS improperly awarded NET’s con- 
tract, the IRS could not legally cancel that contract rather than ter- 
minate it under the Termination for Convenience clause of the 
contract. Accordingly, NET contends that it is entitled to appropri- 
ate termination costs. 

The Court of Claims has held that “the binding stamp of nullity” 
should be imposed only when the illegality is “plain” or “palpable.” 
John Reiner & Co. v. United States, 325 F.2d 438, 440 (163 Ct. Cl. 381 
(1963) ). In determining whether an award is plainly or palpably 
illegal, we believe that if the award was made contrary to statutory or 
regulatory requirements because of some action or statement by the 
contractor, or if the contractor was on direct notice that the procedures 
being followed were violative of such requirements, then the award 
may be canceled without liability to the Government except to the 
extent recovery may be had on the basis of guantum meruit. On the 
other hand, if the contractor did not contribute to the mistake result- 
ing in the award and was not on direct notice before award that the 
procedures being followed were wrong, the award should not be con- 
sidered plainly or palpably illegal, and the contact may only be ter- 
minated for the convenience of the Government. See 52 Comp. Gen. 
215, 218 (1972), and cases cited therein. 

The IRS argues that the contract awarded to NET was plainly or 
palpably illegal under the Reiner standard. In support of its cancel- 
lation of the contract, the IRS argues that NET contributed to the 
erroneous award in several ways and that NET was on direct notice 
that the contract awarded was not in accordance with the RFP 
requirements. 

The IRS alleges that NET submitted its proposal in bad faith, 
offering rotary dial instruments even though NET knew from the 
face of the solicitation that tone dial instruments were required. The 
IRS also argues that NET knew about the tone dialing requirement by 
means other than the RFP. IRS insists an NET representative and 
a representative of AT&T were informed at preproposal conferences 
that all references to rotary dialing had been eliminated and that tone 
dial instruments would be required. However, the NET representa- 
tive states that he has no recollection of any such IRS statement and 
deniés that any representative of AT&T informed him of the IRS 
requirement for tone dialing. 

The IRS also argues that the contract should be viewed as void 
because of NET’s failure to quote “line illumination charges” for the 
work. NET replies that it reasonably omitted these charges because 


347-367 0 - 81-5 
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the RFP did not stipulate the number of lines on which the charges 
were to be based (a prerequisite, in NET’s view, for an informed price 
for these charges) but instead indicated that the “exact selection of 
equipment” would not take place until after award—thus suggesting 
that the decisions as to the final number of lines and corresponding 
charges were to be postponed until after award. In reply, the IRS 
insists that NET should have submitted charges based on the as- 
sumption that “at a minimum, 270 lines would require line illumina- 
tion and the associated charges.” 

The IRS also insists that NET improperly failed to inform the 
IRS that the company’s Tier “A” (equipment charges) prices were 
subject to a unique escalation factor set forth under applicable 
Massachusetts tariff rates. The IRS notes that the RFP provided a 
common escalation factor for evaluation purposes only for Tier “B” 
(maintenance charges). Because NET knew that its Tier “A” prices 
were also subject to escalation, the IRS argues that NET should have 
informed the IRS of this fact so that an additional 7-percent pricing 
evaluation factor could have been added to NET’s proposed price. The 
IRS insists that NET knew that the IRS was not aware of NET’s 
Tier “A” escalation circumstance and that NET, therefore, because of 
its superior knowledge, had a dutv to disclose this unique escalation 
factor. NET argues that it clearly informed the IRS in its proposal 
that it had to use a two-tier tariff plan under Massachusetts law and 
that, therefore, its prices were not truly “fixed” as required by the 
RFP. NET points out that, on September 27, 1979, the contracting 
officer signed a “Memorandum of Understanding” which recognized 
that NET’s prices were subject to increase if mandated by appropriate 
regulatory agencies. 

Conclusion 


Ordinarily, the determination whether a contract should be termi- 
nated for the convenience of the Government is an administrative de- 
cision which rests with the contracting agency and is not subject to 
review by our Office. However, it is appropriate for us to review the 
validity of the procedures leading to award of the contract to the 
terminated contractor. See Electronic Associates, Inc., B-184412, 
February 10, 1976, 76-1 CPD 83, and cases cited therein. Accordingly, 
we have reviewed the procedures leading to the award to NET and, 
as indicated above, we find the award to have been made improperly. 
On the other hand, however, deciding whether cancellation or termina- 
tion for convenience was the correct method to rectify the improper 
award here is a matter for resolution under the contract disputes pro- 
cedures in this case. 
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Even though we decided whether a contract had been properly can- 
celed on the basis of illegality in 52 Comp. Gen. 215, supra, we do not 
think such a decision would be appropriate here. First, 52 Comp. 
Gen. 215 was decided before the enactment of the Contract Disputes 
Act of 1978, Pub. L. No. 95-563, 92 Stat. 2883 (41 U.S. Code 601 
note), which gives NET the right to be heard on this issue by the 
agency board of contract appeals. Moreover, on this matter, in the 
present case, there is a factual dispute as to whether an NET repre- 
sentative was told at the preproposal conference that rotary dial in- 
struments would not be accepted. We believe that the proper forum 
for resolving such factual disputes is the agency board of contract 
appeals. 

That NET has a forum for resolving the propriety of the cancella- 
tion and this factual dispute is implicit in section 8(d) of the Contract 
Disputes Act of 1978 (41 U.S.C. 607) which reads: 

* * * the agency board is authorized to grant any relief that would be avail- 
able to litigant asserting a contract claim in the Court of Claims. 

As stated by the Armed Services Board of Contract Appeals in Star- 
lite Services, Inc.. ASBCA No, 22894, March 9, 1979, 79-1 BCA 13, 
743: 


* * * To the extent that the appellant seeks to recover for a breach attributa- 
ble to defective specifications * * * the Board lacks jurisdiction to award such 
relief under an appeal filed prior to 1 March 1979. However, under the provi- 
sions of the Contract Disputes Act of 1978, P.L. 95-563, the Board has been vested 
with authority to render such latter relief with respect to claims filed or pend- 
ing before a contracting officer on or after 1 March 1979. 


Accordingly, we believe the issue of cancellation versus termination 
for convenience to be a contract administration problem, and thus, 


NET must be left to its remedy under the act for resolving the pro- 
priety of the cancellation. 


Resolicitation 


NET argues that the IRS should have resolicited the work in ques- 
tion rather than making an award to Rolm once NET’s contract ended. 
NET bases this argument on the controversies regarding line illumi- 
nation charges and Tier “A” escalation. These controversies, NET 
asserts, raise “questions [as to] whether * * * IRS * * * [had] def- 
inite standards against which it could measure NET and the other 
bidder.” 

We cannot conclude that the IRS was required to resolicit in this 
circumstance. In an analogous, area, we have held that an agency is 
not required to cancel an advertised solicitation merely because of 
defective specifications. See Hild Floor Machine Company, Inc., 
B-196419, February 19, 1980, 80-1 CPD 140, wherein we stated that 
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cancellation of a defective IFB after bid opening may be inappro- 
priate when award will serve the Government’s actual needs and there 
is no showing of competitive prejudice. We see no reason why this 
reasoning should not apply here, even though the procurement was 
negotiated. 

NET has not shown how it was prejudiced concerning the line 
illumination charges controversy since Rolm’s evaluated price includ- 
ing these charges is lower, as noted above, than NET’s evaluated price 
without these charges. However NET would price these charges— 
including even a “no-cost” for the service—would not affect the rela- 
tive standing of the offerors. Also, we do not see how NET could have 
been prejudiced concerning the Tier “A” escalation controversy 
since the IRS evaluated (as shown in the IRS’s May 22 report) NET’s 
proposal based on the Tier “A” price proposed by NET without tak- 
ing into account possible future Tier “A” increases. Moreover, it is 
clear that the award to Rolm is serving the Government’s actual 
needs since all required, priced services are being furnished. Therefore, 
we conclude that the IRS was not required to resolicit the services in 
question. 

The protest is denied in part and dismissed in part. 





[B-196659] 


Bids—Responsiveness—Determination—on Basis of Bid as Sub- 
mitted at Bid Opening—Responsive Bid Subsequently Qualified— 
Effect on Bid Status 


Where bid as submitted conforms to invitation’s requirements, subsequent sub- 
mission by bidder cannot affect bid’s responsiveness. 


Contracts — Specifications — Defective — Estimated Quantities— 
Single Priee Requested 


Basic formal advertising principle that award must be made on basis of bids 
as submitted contemplates that material elements of contract obligation be 
set at bid opening so that bidder cannot elect whether to accept or reject award 
after bids have been exposed. 


Matter of: Garrett Enterprises, Inc., September 29, 1930: 

Garrett Enterprises, Inc. (Garrett) protests the Naval Facilities 
Engineering Command’s (Navy) award of an indefinite quantity-type 
contract for sewer maintenance services to William F. Gavin, Inc. 
(Gavin) under invitation for bids (IFB) No. N62472~-79-B-4620. 
Garrett contends that Gavin’s bid was qualified and thus nonrespon- 
sive, and that the bid was unbalanced. We believe that notwithstand- 
ing the protester’s arguments, the solicitation was defective and that 
the award to Gavin was improper. 
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The solicitation included a Schedule of Prices which listed 132 items 
of work, an estimated quantity for each, and spaces to enter unit prices, 
extended prices and a total bid. However, firms were to submit only 
total bid prices before the opening date. The low bidder on that basis 
then would have 10 days after bid opening as a prerequisite for award 
to submit a completed Schedule of Prices; the sum of the extended 
bid prices for each line item listed therein had to equal the total bid 
initially submitted. If approved by the Officer in Charge of Construc- 
tion, the Schedule of Prices would “be part of the contract and pro- 
vide the basis for payments and for any withholding.” The invitation 
further stated : 
* * * unbalancing in the Schedule of Prices submitted shall be cause for with- 


holding approval and requiring submission of a balanced schedule, and ‘may be 
cause for rejection of the bid. 


The Navy received four bids as follows: 
Steam Systems, Inc 


fi bieeicaniddp chet abiilad ce detkitpesbtecacheey hibandi ve 2738, 898. 76 
Steam Systems, Inc. was permitted to withdraw its bid due to a 
mistake. 

Since Gavin then was the low bidder, it was advised to submit a 
completed Schedule of Prices. With its Schedule, Gavin submitted an 
attachment explaining the scope of the work priced. The Navy 
requested that Gavin rescind the unsolicited attachment because it 
was, in the Navy’s view, “inappropriate.” Gavin agreed, and the Navy 
approved Gavin’s Schedule of Prices and awarded the contract to the 
firm. 

Garrett contends that the attachment submitted with Gavin’s bid 
showed that the unit prices were computed on a basis other than that 
prescribed in the IFB. Garrett argues that the bid thus was nonre- 
sponsive, 7.¢., it did not represent an offer to perform, without excep- 
tion, the exact thing called for in the invitation. 

However, it is fundamental that the responsiveness of a bid must 
be determined on the basis of the bid submitted at bid opening. Fire & 
Technical Engineering Corp., B-192408, August 4, 1978, 78-2 CPD 91. 
Thus, Gavin’s attachment to the Schedule of Prices, submitted after 
bid opening, cannot be considered to affect the bid’s responsiveness to 
the invitation as issued. 

Nevertheless, we find that the procurement procedure used heré was 
improper. The statutory provisions governing contract awards in 
formally advertised. procurements, 10 U.S.C. § 2305(c) (1976), re- 
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quires award based on the bid determined to be “most advantageous to 
the United States, price and other factors considered.” That provision 
contemplates that the solicitation and the responding bids establish, at 
bid opening, the material terms of the contractor’s obligation—those 
factors which should define the bid’s responsiveness—in order to make 
the award determination. Storage Technology Corporation—Recon- 
sideration, 57 Comp. Gen. 395, 398 (1978), 78-1 CPD 257; Computer 
Network Corporation, 55 Comp. Gen. 445, 451 (1975), 75-2 CPD 297. 
Here, however, the only relevance of the submission reauired at bid 
opening—the total bid price—was for the initial determination of 
the firm eligible for award. 

The contract to be awarded here was an indefinite quantity one with 
the issuance of work orders setting a particular performance obliga- 
tion. The IFB cautioned that the Government made no representation 
as to the actual amount of work to be ordered other than that its value 
would be somewhere between $50,000 and $400,000. Clearly then, the 
critical factors in determining the most advantageous bid under 10 
U.S.C. § 2304(c), as well as in administering the contract, were the 
unit prices of work to be performed in response to a work order, and 
they therefore should have been required to be submitted at bid 
opening. 

Further, the effect of the failure to require unit prices at bid open- 
ing, thereby essentially leaving the bidder with no real obligation 
based on the bid as submitted to perform any item of work at any 
particular price, was to give the bidder the option to accept or reject 
an award after bids were opened and prices exposed; the firm could 
at its whim refuse to submit a completed Schedule of Prices, or could 
submit an unacceptable one after seeing the results of the competition. 
This reservation of control over the bid’s acceptability after its sub- 
mission consistently has been criticized as being clearly inimical to the 
advertised procurement process. See, e.g., Computer Network Corp., 
supra. 

Finally, reserving the right after bid opening to require a bidder to 
“resubmit” acceptable Schedule prices in the event of “unbalancing” 
improperly contemplates negotiation of the material contract terms 
in an otherwise formally advertised procurement. 

The Navy explained the rationale for requiring that only a total 
bid price be submitted at bid opening, with the unit and extended 
prices furnished within 10 days thereafter, in a report on an earlier 
protest to our Office: 

When an IFB contains 40 to 50 bid items which involve the multiplication of a 


unit times an estimated quantity, the number of arithmetical errors in the 
preparation of bids increases substantially. On many occasions, this Command 
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has found it necessary to reject low bids, and procurements have been delayed 
by protests against award. Under a single recent IFB, each of the 12 bidders 
had arithmetical errors in their bid item computation. The Navy has also made 
awards. to low bidders not realizing. that there were discrepancies between the 
total bid price and the unit prices set out in the bid schedule; this creates 
substantial post-award embarrassment when’a protestor points out that award 
may have been made to the wrong bidder * * *. The preferred approach is to 
utilize a single bid item and, after bid opening but before award, obtain a 
schedule of prices. 


We would suggest that if this Navy Command finds that there are 
particular problems in procurements of this nature with respect to 
mistakes in bidding and the inadvertent acceptance of erroneous bids, 
it highlight in its invitations the fundamental burden of the bidder 
to properly prepare its bid, and the substantial limitations on the 
withdrawal and correction of bids based on claims of mistake. See 
Defense Acquisition Regulation § 2-406 (1976 ed.). In addition, we 
would recommend an even more diligent application than usual of the 
contracting officer’s affirmative duty to adequately review bids and 
request verification if a discrepancy is noted. See Dunbar & Sullivan 
Dredging Co., B—188584, December 23, 1977, 77-2 CPD 497. We view 
the procedure used here in an attempt to dispense with the need for 
basic arithmetical ccmputations by the parties as an inappropriate 
substitute for what is a basic responsibility of every bidder and every 
contracting officer. 

Parenthetically, we point out that the procedure simply is not even 
effective for the stated purpose, since the low total bidder still may 
claim mistake after submitting the Schedule of Prices or the Navy 
still may accept an erroneous bid. For example, the bidder lower than 
Gavin in the instant procurement asserted a mistake in its bid as sub- 
mitted and was permitted to withdraw. 

Accordingly, the Navy should have required the submission of the 
Schedule of Prices at bid opening. 

In our view, this fundamental defeat in the procurement generally 
would necessitate corrective action with respect to the award. How- 
ever, since less than one month remains in the basic contract term, we 
could recommend only that the Navy not exercise its option in the 
present contract. We understand, in this regard, that the Navy does 
not plan to exercise the option but instead plans to resolicit. We are 
recommending that in future procurements the Navy insure that the 
material elements of the contractor’s obligation be established at bid 
opening, i.¢., that the Schedule of Prices be submitted at that time. 

In light of the above, we find it unnecessary to further consider 
Garrett’s contention that the attachment to Gavin’s Schedule of Prices 
qualified the bid, or that Gavin’s unit prices were unbalanced. 
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[B-198297] 


General Accounting Office—Jurisdiction—Contracts—Grants-in- 


Aid—Cooperative Agreements 


General Accounting Office will consider complaint by bidder on solicitation 
issued by recipient of Federal financial assistance through cooperative 


agreement. 
Contracts—Awards—Federal Aid, Grants, etc.—State Law Com- 
pliance—Bid Responsiveness—Licensing-Type Requirement 


Recipient of Federal financial assistance through cooperative agreement prop- 
erly rejected bid submitted by firm that at bid opening lacked certificate of 
responsibility required at bid opening by recipient’s solicitation and state law. 


Matter of: Xcavators, Inc., September 29, 1980: 

Xcavators, Inc. complains that the Deer Creek Water Management 
District (District), a Mississippi public agency, improperly rejected 
Xcavators’ bid for a contract to perform channel clearing services in 
connection with a watershed work plan formulated by the District 
and the Soil and Conservation Service, Department of Agriculture 
(Service). The District rejected Xcavators’ bid because at the time 
bids were opened Xcavators lacked a current state Certificate of Con- 
tractor Responsibility required by the invitation for bids for Missis- 
sippi law. 

The District receives substantial Federal funding from the Service 
under the Watershed Protection and Flood Prevention Act, as 
amended, 16 U.S.C. §§ 1001-1009 (1976 & Supp. I 1977), which au- 
thorizes the Secretary of Agriculture “to cooperate and enter into 
agreements with and furnish financial and other assistance to local 
organizations.” 16 U.S.C. § 1003. In this case, the Service in exercising 
that authority entered into a “cooperative agreement” with the Dis- 
trict in accordance with the Federal Grant and Cooperative Agree- 
ment Act of 1977, 41 U.S.C. §§ 501-509 (Supp. I 1977), whereby the 
Service agreed to fund a substantial portion of the watershed work 
plan. <a 

Initially, we point out that in 1975 we stated in a Public Notice that 
pursuant to our statutory obligation and authority under 31 U.S.C. 
§ 53 (1976) to investigate the receipt, disbursement, and application 
of Federal funds we would undertake reviews concerning the pro- 
priety of contract awards made by “grantees” in furtherance of “grant” 
purposes. 40 Fed. Reg. 42406. Our stated purpose was to determine 
whether there had been compliance with applicable statutory and regu- 
latory requirements, and with grant terms. The term “grant” used 
therein was intended to describe an agreement, other than a contract 
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resulting from a Federal agency’s direct procurement action, which 
required significant Federal funding and imposed certain conditions 
for payment upon the recipient. See £. P. Reid, Inc., B-189944, May 9, 
1978, 78-1 CPD 346. 

Subsequently, the Federal Grant and Cooperative Agreement Act 
of 1977, in order to clarify the differences between Federal procure- 
ment relationships and the various Federal assistance relationships, 
specifically characterized the terms “contract,” “grant agreement,” 
and “cooperative agreement,” and required agencies to properly define 
the instruments they use in accordance with those characterizations. 
With respect to grant agreements and cooperative agreements, when 
no substantial Federal involvement during performance of the con- 
templated activity is anticipated the agency must use the former, 41 
U.S.C. § 504; if substantial Federal agency involvement during per- 
formance is anticipated, the agency must enter into a cooperative 
agreement. 41 U.S.C. § 505; see Burgos & Associates, Inc., 58 Comp. 
Gen. 785 (1979) , 79-2 CPD 194. 

Thus, the only basic distinguishing factor between grants and coop- 
erative agreements under the statute is the degree of Federal partici- 
pation during performance. There is no meaningful difference between 
the two for purposes of the review contemplated by our Public Notice. 
Accordingly, we will review complaints concerning the propriety of 
contract awards made by recipients of Federal financial assistance 
through cooperative agreements as well as through grant agreements, 
provided, of course, that substantial Federal funding is involved. 

We now proceed to discuss the background and merits of Xcavators’ 
complaint. 

The District’s invitation for bids, No. MISS-DC~2, stipulated that 
no bid shall be opened or considered unless the bider has a current 
certificate of responsibility issued by the Mississippi State Board of 
Contractors, or a similar certificate issued by a similar board of an- 
other state, and the certificate’s number is affixed to the bid’s con- 
tainer. This certification requirement stems from Mississippi Code 
Annotated § 31-3-151 (1972), which provides that : 

No contract for public works or public projects costing in excess of $25,000 
shall be issued or awarded to any contractor who did not have a current certifi- 


cate of responsibility at the time of the submission of the bid * * *. Any con- 
tract issued or awarded in violation of this section shail be null and void. 


The envelope containing Xcavators’ bid indicated that Xcavators 
possessed certificate of responsibility number 3779, and therefore on 
February 29, 1980, Xcavators’ bid was opened with several others. 
Xcavators was the low bidder. However, the District subsequently 





760 DECISIONS OF THE COMPTROLLER GENERAL [59 


learned from the Mississippi State Board of Contractors that Xcava- 
tors’ certificate of responsibility number.3779 had expired at the close 
of 1979 and Xcavators did not receive a new certificate of responsi- 
bility (or renew the old one) until March 4, 1980, four days after bid 
opening. The District therefore rejected Xcavators’ bid and proposed 
to accept the next lowest bid subject to the Service’s approval, 
obtained shortly thereafter. 

Xcavators complains that it substantially complied with Missis- 
sippi Code § 31-38-15 by securing a certificate of responsibility only 
4 days after bid opening, and that in any event the Mississippi statute 
contravenes the principle of Federal procurement law that the require- 
ment in an invitation that a bidder have a particular license to be 
eligible for a contract award involves the bidder’s responsibility, 7.e., 
the ability to meet the contractual obligation, which may be estab- 
lished after bid opening. See What-Mac Contractors, Inc., 58 Comp. 
Gen. 767 (1979), 79-2 CPD 179. 

In this respect, Xcavators observes that Attachment O to Office of 
Management and Budget (OMB) Circular A-102, which sets forth 
terms and conditions: for use with cooperative agreements with state 
and local governments, provides that “Grantees may use their own 
procurement regulations which reflect applicable State and local 
law,” provided in part that procurement transactions are conducted 
“in a manner to provide, to the maximum extent practicable, open and 
free competition.” Xcavators maintains that this provision mandates 
that the District follow the cited Federal licensing principle. 

We first note that the cooperative agreement between the Service 
and the District does not incorporate the OMB Circular. The agree- 
ment only requires, as a condition to Federal financial assistance, that 
the District “receive, protect, and open bids, * * * determine the low- 
est qualified bidder and, with the written concurrence of the State 
Administrative Officer, make award.” While the Service’s Adminis- 
trative Handbook references OMB Circular A-102 as applicable to all 
cooperative agreements, and the Service advises that “sponsors” (fund 
recipients) are “required” to follow the Handbook’s provisions, it 
appears from the record that the requirement essentially is an infor- 
mal one. 

In any event, the policy reflected in Attachment O to OMB Circular 
A-102 and our cases in the area recognize that procurements conducted 
by recipients of Federal financial assistance generally should be in 
accordance with state law, see e.g., The Eagle Construction Company, 
B-191498, March 5, 1979, 79-1 CPD 144 (concerning state “buy-state” 
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preference statutes) ; Burroughs Corporation, B-194168, November 28, 
1979, 79-2 CPD 376, so long as state and local requirements are con- 
sistent with the usually imposed Federal requirement that goods and 
services be obtained in such a way as to promote full and free com- 
petition consistent with the nature of the goods or services being pro- 
cured. See Fiber Materials, Inc., 57 Comp. Gen. 527 (1978), 78-1 CPD 
422. We do not view the state’s licensing requirements in issue here as 
being restrictive of competition since the license was readily available 
and all bidders were notified of the state requirement that it be ob- 
tained prior to bid opening. 

As regards Xcavators’ contention that it substantially complied with 
the statute, we are aware of no Mississippi court decisions which have 
permitted the acceptance of a firm’s bid where the firm did not have 
a certificate of responsibility on the bid opening date. 

Therefore, we believe the District properly rejected Xcavators’ bid. 
The complaint is denied. 


[B-200344] 


General Accounting Office—Jurisdiction—Antitrust Matters 


Debarment of bidders which pled guilty to anti-trust violations involving the 
submission of bids.is ‘within thediscretion of:procuring agency and not for initial 
decision by General Accounting Office. 


Matter.of: National Mediation Board, September 29, 1980: 


An authorized certifying officer of the National Mediation Board 
(NMB) requests.an advance decision as to whether certain firms which 
recently pled guilty to criminal violations of Federal anti-trust statutes 
should be debarred. 

Six firms, including Alderson Reporting Company, Inc. (ARC) and 
Acme Reporting Company, Inc. (Acme), submitted bids in response 
to an invitation for bids issued by NMB for stenographic reporting 
services for fiscal year 1981. ARC is the apparent low bidder for this 
requirement. With the exception of Acme, all firms which submitted 
bids pled guilty to violations of Federal anti-trust statutes. Essentially, 
these violations involved conspiracies to submit noncompetitive bids 

‘for the provision of reporting services to the Government. Acme, 
pointing out that Federal Procurement Regulations (FPR) § 1-1.604 
(a)(3) authorizes executive agencies to debar a firm for conviction 
under the Federal anti-trust: statutes arising out of the submission of 
bids, requested that NMB debar all other bidders. 

Although our Office has exclusive authority to debar firms ie: vio- 
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lations of the Davis-Bacon Act, 40 U.S.C. § 276a-2(a) (1976), see 
Ryel W. Bodily and B&H Contractors, B-196703, May 6, 1980, 80-1 
CPD 328, debarment under the Federal anti-trust statutes is not for 
our initial consideration. Rather, the decision to debar for anti-trust 
convictions is within the discretion of the procuring agency. Moreover, 
the existence of the anti-trust convictions does not necessarily require 
that the firms be debarred. FPR § 1.1-604(b) (2). We cannot, there- 
fore, determine for NMB whether the firms in question should be 
debarred. We do note, however, the serious consequences of debarment 
and emphasize that if NMB does initiate debarment proceedings it 
must comply with the procedural requirements delineated in FPR 
§ 1-1.604-1. 

Since NMB apparently is concerned only with this particular pro- 
curement as opposed to future requirements, it may be more appro- 
priate for NMB to consider the convictions in assessing the responsi- 
bility of the low bidder, rather than doing so within the context of the 
more drastic action of debarment. The FPR requires that, to be con- 
sidered responsible, a firm must have a satisfactory record of integrity 
and business ethics. FPR § 1-1.1203-1(d). An agency may properly 
consider anti-trust convictions in making determinations with respect 
to integrity. Colonial Baking Company, B-185305, July 20, 1976, 76-2 
CPD 59. We cannot, however, determine for NMB whether ARC, or 
any of the other bidders, is responsible, since the question of whether 
a bidder’s lack of integrity is sufficient to warrant a finding of non- 
responsibility in a particular procurement is a matter primarily for 
determination by the procuring agency. 51 Comp. Gen. 703 (1972) ; 
Kahn's Bakery, Inc., B-185025, August 2, 1976, 76-2 CPD 106. Of 
course, when a small business is involved, a nonresponsibility determi- 
nation must be referred to the Small Business Administration which 
has conclusive authority to certify that a small business is responsible 
for a particular procurement. 15 U.S.C. 637 (Supp. I 1977). 

Finally, for NMB’s guidance on this matter, we point out that our 
Office recently dismissed in part and denied in part a protest against 
the award by the United States Tax Court of a reporting contract to 
ARC. See National Reporting Company, B-199497, August 22, 1980, 
80-2 CPD 142. 
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